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sinasinihihliiaiai We have received from Mr. P. C. Kauffman, 
ill of Lading secretary of the Washington Bankers’ Association, 
no the decision of the supreme court of that state, 
filed April 19th, in an action against the Northern 
cific Railroad Company involving the question of liability of 
it company upon certain bills of lading, signed by a freight 
rent authorized to issue bills of lading where goods were actually 
ived for shipment, the bills in question having been issued and 
gotiated for value without the goods having been received. The 
cision comes to us too late for publication in the present issue; 
shall therefore merely state its general purport, and in our 
ne number will publish the decision in full, coupled with a state- 
ent showing the opposing rules which have been judicially de- 
ired in other states upon the point involved, and a discussion 
' the arguments and reasons for and against a rule making the 
carrier responsible in such a case and why, in our opinion, such 
rule of responsibility is a just and fair burden to impose upon 
the carrier and should be established by statute. 
In the case decided in Washington, a freight agent of the 
\orthern Pacific issued two bills of lading, acknowledging the 
ceipt of certain shingles for shipment to a point in Minnesota. 
‘o shingles had in fact been received, but the party to whom the 
fraudulent bills were issued obtained full value for the bills from 
a transferee, who relied on the representations therein contained. 
‘he court, after reviewing the conflicting decisions in other states, 
leclared for the rule which holds the carrier not responsible in such 
. case; asserting such rule to be not only supported by the nu- 
merical weight of authority, but to be the doctrine of the supreme 
ourt of the United States, for the reason that on questions of com- 
mercial law it is eminently desirable that there be uniformity and 
that the state courts should, as far as possible, pronounce deci- 
sions in harmony with the federal courts. 
This decision has created quite a stir in Washington banking 
circles. Its importance lies in the fact that almost the entire out- 
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put of shingles and lumber are handled through the banks by 
advancements upon the bills of lading; and if the recognized sig- 
nature of an authorized freight agent is to mean nothing when- 
ever it turns out that he has committed a fraud or made a mis- 
take, it will be incumbent on the banks, either to investigate every 
shipment before making advancements, or, if this is impracticable, 
either refuse to make the advancement or take the risk of the freight 
agent’s honesty or accuracy. The only other alternative, is a 
change of the state law by statutory enactment or, better still, 
the enactment of a law by Congress covering all interstate ship- 
ments, making a bill of lading issued by a freight agent author- 
ized to issue bills of lading, good against the carrier in the hands 
of a bona fide pledgee for value, although no goods have been re- 
ceived. In the proposed act which was presented to Congress by 
the Committee on Bills of Lading of the American Bankers’ As- 
sociation such a clause was inserted as one of the provisions. At 
the hearing before the House Committee on Interstate and Foreign 
Commerce on March 27 a curious difference of opinion on this 
point among members of the House Committee was indicated; 
the view being expressed, on the one hand, that the carrier should 
not be heard to set up his agent’s fraud and, on the other, that 


it was unfair to hold a carrier, whose agent may issue a bill of 


lading at any station, to the same liability that a bank would 
be held upon a certificate of deposit fraudulently issued by a bank 


officer. The question of the justice and fairness of such a rule of 


responsibility of a carrier must first be threshed out and affirma- 
tively demonstrated, before the legislative mind can be brought to 
enact such a rule of responsibility into positive statute law. 

We append a criticism written by Mr. Kauffman and published 
in the Financial Brieflet, of Portland, upon the views adopted by 
the Washington Supreme Court. Mr. Kauffman says: 


“The decision of the Supreme Court of Washington in the case 
of Roy & Roy v. the Northern Pacific Raiiway Co. proves to be 
even more sweeping than was at first supposed. Its effect is 
practically to take away from a bill of lading all value or security 
for advances, unless the officers of the bank that makes the advance 
personally see that the goods described in the bill of lading were 
actually received by the railway company. The court decided that 
a transportation company cannot be held for its own bill of lad- 
ing even against an innocent purchaser thereof, if it can show 
that the goods were never actually shipped. The Supreme Court, 
by Judge Crow, but concurred in by all the justices, says: 

‘It is true numerous authorities sustain appellant’s position, 
still we find that the English courts, the Supreme Court of the 
United States, the federal courts generally and many of the state 
courts have in numerous well-sustained cases announced an en- 
tirely different doctrine, which we will now annouace as the law 
of this state. When a transportation company shows that mer- 
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chandise was not actually received by it, and that a bill of lading 
has been issued by its agent, either through fraud or mistake, the 
Supreme Court of the United States, since followed by other courts 
has held that, as the receipt of the goods lies at the foundation 
of the contract to carry and deliver, there can be no such con- 
tract unless the goods have actually been received, and that an 
agent of the carrier has no authority to issue a bill of lading 
without actual receipt of the goods, and cannot bind the carrier, 
even as to innocent transferee or pledgee of the bill of lading.’ 
“Since this has been announced as the law of the state, every 
bank that makes an advance upon a bill of lading, even though 
regularly issued by the agent of the company, takes as collateral 
security a piece of paper ‘that is evidence of nothing—and makes 
every such advance at its own risk. It is easy to see the oppor- 
tunity this decision leaves for fraudulent transactions by shippers 
ind railroad agents, wherein by the issue of bills of lading, banks 
)r innocent purchasers may be very heavy losers. A bill of lading, 
ke any other collateral, is only good if banks can rely upon its 
statements as being true. A bank is responsible on its certificate 
of deposit that comes into the hands of an innocent purchaser, 
even though the bank itself never received a dollar of the alleged 
leposit As the certificate was signed by an officer acting in the 
scope of his duty and line of his employment, the bank is estop- 
ped from asserting anything contrary thereto, and the railroad 
or carrier should also be estopped from denying the terms of its 
bills of lading issued by its regulariy appointed agents. What is 
a good rule against the banks should hold equally against car- 
riers. This promises to become a very vital question for discus- 
sion at our coming bankers’ conventions, not only in this section, 
but over the country.” 


The irresponsibility of the carrier for a fraudulent bill of lad- 
ing issued by an authorized freight agent is only one of several 
weak points of the existing bill of lading which, at the present 
day, is in reality no security at all, and but little more than an evi- 
dence, in the hands of a shipper, of his good faith in asking an 
advancement which he could not obtain, unless he actually had a 
shipment of goods back of it. The committee on bills of lading 
of the American Bankers’ Association have covered these weak 
points in the bill which they are advocating with the view of its 
ultimate enactment by Congress. The subject is a large one not 
only embracing many interests but many classes of shipments, 
and it is one upen which there is considerable labor yet ahead. 
In an address delivered by the editor in April before the annual 
convention of the New Jersey Bankers’ Association, the work of 
the Committee and the degree of progress made is stated. 


- " _ We publish in this number the full text of the 
rust Company : ie 

Reserve. new law of New York requiring trust com- 

panies to keep a lawful money reserve. In 

cities of over 800,000 population the reserve must be equal to at 
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least 15 per cent. of the aggregate of deposits and elsewhere at 
least 10 per cent. 

The following construction of the law has been made by the 
Attorney-General and forwarded to the Superintendent of the 
Banking Department at the request of the latter: 

“First: That the whole of the reserve required by this chapter 
may be held in cash. 

“Second: In the city of New York at least one-third must be 
held in cash, and in the balance of the State at least three-tenths 
must be held in cash. 

“Third: In the city of New York one third, and in the balance 
of the State three-tenths of such reserve may. be held in securities, 
or any of them named in said Chapter 337 of the laws of 1906, 
but the securities in which the capital of any trust company is 
invested, or those deposited with the Superintendent of Banks 
under Section 14 of the Banking Law, cannot be counted or used 
for reserve purposes. Any securities, however, of the kind defined 
in such chapter, held by any trust company aside from those in 
which its capital is invested, may be counted and used as a part 
of the reserve, up to but not beyond the percentage permitted by 
said chapter. 

“Fourth: The balance of the reserve, over and above that 
held in cash and that portion held in securities (not to exceed 
one-third) may consist of moneys on deposit subject to call in 
any bank or trust company having a capital of at least $200,- 
000, or a capital and surplus of $300,000, and approved by the 
Superintendent of Banks. 

“Fifth: None of the balance over and above the one-third or 
more held in cash need be in such securities, but all of such 
balance may be on deposit subject to call in any bank or trust 
company approved by the Superintendent of Banks.”’ 


sittin dine The New York Court of Appeals has rendered a 
Stockbroker. decision of considerable importance to stock- 
brokers, a report of which we publish in this 

number. A broker, instead of buying shares for his customer on 
a margin furnished by the customer, advanced the entire amount 
himself to buy the stock. The broker carried the stock for some 
months, during which the price went down. Then he notified his 
customer that unless the latter made suitable arrangementsin respect 
tothe stock before a specified day, by supplying sufficient margin to 
carry it, he would sell the stock out on that day for the customer's 
account and hold him responsible for the loss. No margin being 
forthcoming, the broker sold the stock at the curb on the day speci- 
fied and then brought an action against the customer for the 
balance due on the stock transaction. The court holds the broker 
not entitled to recover. It says that the relation of customer and 
broker is that of pledgor and pledgee, not only where the custom- 
er orders stock bought and puts up margin, but also where 
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the broker advances the entire amount himself. Under the law, 
before a pledgee can sell the pledged property where the pledgor 
fails to pay the debt and take up the pledge, he must give the 
pledgor notice of the time and place of sale, the object of which 
is, ordinarily, to afford the pledgor an opportunity to be present 
at the sale to see that it is fairly conducted and to redeem the 
property, if he cares to do so, before actual sale made. In this 
case the Court of Appeals holds that the broker did not comply 
with the requirements of law in this preliminary; that the notice 
1e had given his customer was insufficient notice of the time and 
lace of the sale; therefore the sale was invalid and the broker 
vas liable to his customer as for a conversion of the stock. Whether 
he damages to the customer by this conversion would equal the 
mount of the broker's claim against the customer woul depend 
ipon the facts of the particular case. 


seiain That it is not safe to give value for a check merely 

Acceptance on an assurance over the telephone by the teller of 
“ oa the bank on which the check is drawn, that it is 
“good,” or “all right,’’ is, probably, quite gener- 
illy recognized. The check might be good at the time and prob- 
ibly would be paid, if then presented, but such state.ient does 
not bind the bank, as upon certifying a check, to set apart 
and hold the amount for the holder; to the contrary, it may pay 
out the entire fund the next minute upon another check, without 
liability to the first holder, thus verbally assured. We publish a 
case decided in Colorado’ under the Negotiable Instruments Law 
which illustrates the risk in relying upon such a verbal assurance 
that a check is ‘“‘all right.” A bank was asked to cash a check 
on another bank in the same town. It thereupon telephoned “Is 
Mr. So and So’s check for’’ such an amount ‘‘good?’’ The answer 
came back, the check was good, orallright. This meant nothing 
as an obligation. But the bank cashed the check upon this as- 
surance. Later, the same day when the check was presented, pay- 
ment was refused. The drawer had, in the interim, stopped pay- 
ment. The bank thereupon sued the bank upon which the check 
was drawn, claiming it was bound by its oral acceptance of thecheck 
over the telephone. But the court pointed to the clear rule of the 
Negotiable Instruments Law that a bank is not liable on a check 
until it accepts or certifies it, and such acceptance must be in 
writing. 

Some promises made over the telephone may be good and 
binding, but a promise to pay a check is not one of them, assum- 
ing that a statement that a check is good, is equivalent to a 
promise that it will be paid. 
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Railroaa Lhe Hepburn rate bill prohibiting unjust and unrea- 
Rates. sonable transportation charges and granting authority 
to the Interstate Commerce Commission, after it ad- 
judges a rate fixed by a carrier to be unreasonable, to prescribe 
a reasonable rate, has been passed by the Senate having been be- 
fore that body nearly three months, and having been amended in 
several particulars. The bill now goes into a joint committee of 
conference of Senate and House. Among the amendments added 
by the Senate is one prohibiting interstate carriers, after May 1, 
1908, from engaging in the transportation of commodities of its 
own in competition with shippers over its lines. This amendment 
is designed primarily to meet the complaints of independent coal 
operators against coal carrying roads of unjust discrimination by 
the latter. Another amendment requires carriers, on application 
by shippers, to furnish necessary switches, terminals and connec- 
tions. Another amendment makes the provision giving the com- 
mission authority over joint rates and through routes apply when 
one of the connecting carriers is a water line. 

A further important amendment, added by the Senate, makes 
the initial carrier liable on a through bill of lading. This amend- 
ment provides : 

“That any common carrier, railroad or transportation com- 
pany receiving property for transportation from a point in one 
state to a point in another state shall issue a receipt or bill of 
lading therefor and shall be liable to the holder thereof for any 
loss, damage or injury to such property caused by it or by any 
common carrier, railroad or transportation company to which 
such property may be delivered or over whose line or lines such 
property may pass, and no contract, receipt, rule or regulation 
shall exempt such common carrier, railroad or transportation 
company from the liability herein imposed: Provided that nothing 
in this section shall deprive any holder of such receipt or bill of 
lading of any remedy or right of action which he has under exist- 
ing law. 

That the common carrier, railroad or transportation company 
issuing such receipt or bill of lading shall be entitled to recover 
from the common carrier, railroad or transportation company 
through whose negligence the loss, damage or injury shall have 
been sustained the amount of such loss, damage or injury as it 
may be required to pay to the owners of such property.” 

This is a very important and far reaching provision. The 
preponderance of judicial authority in this country is that the 
initial carrier is not liable for a loss occasioned by a connecting 
carrier, or one beyond his own lines, and that the owner must 
sue the carrier who occasioned the loss. This non-liability for loss 
occasioned by a carrier beyond the lines of the issuing carrier, is 
also expressly stipulated by printed clauses in the bill of lading 
forms issued by common carriers. The enactment of this amend- 
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ient will establish the rule that the initial carrier is liable through- 
ut, and he is given a remedy over against the negligent carrier, 
.nd cannot by any contract provision escape from this liability. 

The provision, it will be further noted, requires the carrier to 

issue a receipt or bill of lading for property received in one state 
yr transportation to another, and makes him liable to the holder 
1 ‘any loss, damage or injury” caused by him, or a subsequent 
irrier. 

Going thus far, it would not be a very long step for Congress 

further provide, ; 

1. A liability to the bona fide holder where the carrier delivers 
the goods without taking up the bill, when issued to order, in- 
cluding a holder who has acquired the bill for value from the 
legal owner to whom the property has been delivered without tak- 
ing up the bill. 

2. A liability to the bona fide holder where the authorized 
agent of a carrier issues a bill without the goods having been re- 
ceived. 

3. And, in short, without going into further detail, the enact- 
ment of such few other provisions as would make the bill of lad- 
ing a negotiable document of title, upon which money could be 
advanced with reasonable safety. 

This would only be in recognition of the patent fact that com- 
mercial necessities require shippers to obtain advances upon pledge 
of the bill of lading; and that the existing bill does not sufficiently 
carry to the pledgee the security of the property. 


oe The new law of New York superseding the former 
Mortgage Tax law taxing mortgages, has been signed by the 
— Governor. It goes into effect July 1, 1906. 
Governor Higgins has filed the following memo- 
randum stating his reasons for approving the bill: 

“This bill substitutes a single recording tax of one-half of 1 per 
cent. on mortgages for the annual tax of one-half of 1 per cent., 
which superseded the general property tax on mortgages imposed 
prior to July 1, 1905. One-half of the proceeds of the tax goes 
to the State and one-half to the local subdivisions of the State. 

‘‘Mortgages are property, and, like other property, should be 
taxed for the support of government, general and local. But as 
taxes on land are shifted to the tenant, taxes on articles of mer- 
chandise to the consumer, and taxes on transfers of property to 
the transferee, so the shifting and incidence of taxation, by a law 
as inexorable as the law of nature, throws upon the borrower the 
tax on mortgages. A reduction of the taxes on mortgages should 
reduce the rate of interest on mortgage loans. The annual tax 





344 THE BANKING LAW JOURNAL. 


on mortgages imposed by the act of 1905 reduced the tax or 
such mortgages as previously had been taxed. But it has bee: 
estimated that more than 80 per cent. of all mortgages wer 
either exempt by law from the general property tax Or else suc 
cessfully evaded taxation; therefore in the brief year of trial and 
experiment the annual mortgage tax, which reached all mortgages 
has, through the working of that instinct of self-preservation which 
controls the business transactions of capital, resulted in raising 
the rate of interest by an amount equal to the annual tax. 

“T am still of the opinion that, with a fixed low rate of mort- 
gage taxation, the law of supply and demand, competition among 
money lenders, and exemption from the risk of general taxation 
would ultimately bring the rate of interest on mortgages down 
to one-half of 1 per cent. in excess of the rate of interest on non- 
taxable securities, and would thereby result in a real benefit to 
the borrower. 

‘‘The recording tax is an improvement on the unfair, unequal 
and indefensible general property tax on mortgages. It has the 
support of two-thirds of the members of both Houses of the 
Legislature, who shoull know and reflect the views of their con. 
stituents. 

“It does not devolve upon the executive to thwart the people's 
will as the same has been deliberately, emphatically and repeatedly 
expressed by the law-making department of the government. The 
veto power should be exercised on important and well-considered 
matters with the greatest caution and for the most substantial 
reasons. 

‘‘The present bill is not free from technical defects. My objection 
to the former bill, as indicated in my veto message, have been 
met in the letter rather than in the spirit. It is, however, needless 
for me to pick flaws in the text. I approve the bill, if for no 
other reason, for the satisfactory one that the Constitution sets 
the deliberate and twice expressed judgment of two-thirds of the 
members elected to each house above the judgment of the Executive. 
It matters little that technically this bill was not passed over my 
veto and that it is now in my power to dispose of it by a pocket 
veto. To all intent it was so passed over my veto when this bill 
was repassed in its present form, and I have no desire to defeat 
the bill by availing myself of strategic advantages. 

“‘T have before me no other bill onwhich apparent public opinion 
has been so emphatically and insistently ex pressed as on this measure. 
The Governor should represent the whole people and not the special 
advocates of particular measures of taxation. I feel that for me 
to withhold my approval of this bill at this time and under 
existing conditions would be indefensible.” 
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A PRACTICAL SERIES 


THE LAW OF BANK CHECKS. 


ourse of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


VI. RIGHTS OF HOLDER. 


\VHEN HOLDER OF CHECK A HOLDER IN DUE COURSE. 
2. HOLDER’S KNOWLEDGE OF EQUITIES BETWEEN MAKER AND PAYEE. 
}, CHECK DELIVERED ON CONDITION. 
Lt, CHECK FOR GAMBLING CONSIDERATION. 
5. OTHER CONDITIONS AFFECTING HOLDER. 
6. RIGHTS OF HOLDER IN DUE COURSE. 
i. HOLDER CANNOT REQUIRE CERTIFICATION, 
8. HOLDER’S RIGHT OF ENFORCEMENT AGAINST BANK—CHECK AS 
ASSIGNMENT. 
9. CONSEQUENCES TO HOLDER WHERE CHECK IS ASSIGNMENT. 
10. RIGHTS OF HOLDER OF UNACCEPTED CHECK. 


YI\HE right of the payee of a negotiable bank check, or of an 
indorsee, to enforce its payment, depends, of course, upon 
whether or not he is a holder in due course. 


WHEN HOLDER OF CHECK A HOLDER IN DUE COURSE, 


The Negotiable Instruments Law defines a holder in due course 
as follows: 

A holder in due course is a holder who has taken the instru- 
ment under the following conditions : 

1. That it is complete and regular upon its face; 

2. That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such 
were the fact; 

3. That he took it in good faith and for value; 

4, That at the time it was negotiated to him he had no no- 
tice of any infirmity in the instrument or defect in the title of the 
person negotiating it. 

It will be of value, first, to illustrate some of the conditions 
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under which the holder of a check is deemed not to be a holder 
in due course. 
HOLDER’S KNOWLEDGE OF EQUITIES BETWEEN MAKER AND PAYEE, 

In an action on a check, there was evidence that the drawer 
gave the check post-dated to the payee for the price of stock oi 
a corporation, under an agreement that the payee should not 
use the check until the drawer had further considered the purchase 
of the stock; that the drawer was induced to give the check by 
representations of the payee as to the prosperity of the company, 
which was in fact insolvent; that the payee immediately procured 
the check to be discounted by a bank, which placed the proceeds 
to the credit of the company which was largely indebted to the 
bank; and that the cashier of the bank knew of the negotiations 
between the drawer and the payee and the circumstances under 
which the check was given. 

In such case it was held to be a question of fact whether the 
bank was a bona fide holder for value, and that a finding that 
the bank was not a bona fide holder for value was sustained by 
the evidence, though the cashier denied that he knew of the ne- 
gotiations. The bank was held chargeable with the knowledge of 
its cashier and was not entitled to enforce payment of the check. 
(Bank v. Tracy 11 B. L. J. 152.) 

CHECK DELIVERED ON CONDITION. 


Where the holder of a check receives it on a condition which 
he does not fulfil, he has no right to enforce its payment, and, if 
he has already collected it, he is liable to repay the amount. 
Thus, where a merchant bought goods from a farmer whose crop 
and stock had been sequestrated at the instance of his landlord, 
and agreed to pay cash to the landlord's factor on the condition 
that he should guarantee the delivery of the goods, and, in send- 
ing a check for the price, stipulated that such guaranty should 
be granted, but the factor retained and cashed the check, but 
refused to guarantee delivery of the goods, it was held in an ac- 
tion by the merchant against the factor for a redelivery of the 
check or for the amount thereof, that the holder was not entitled 
to retain the check except on the condition attached by the drawer, 
and that he was bound to repay the amount. (Semple v. Wilson 
1B. L. J. 318.) 


CHECK FOR GAMBLING CONSIDERATION, 


The holder who receives a check for a gambling consideration 
cannot enforce its payment, and in many states even an innocent 
indorsee for value of such check cannot enforce it, as state statutes 
quite generally provide that notes, bills or checks shall be void 
where the whole or any party of the consideration is for money 
or other valuable thing won as the result of any wager. It is a 
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uestion yet to be decided whether the Negotiable Instruments 

aw changes these statutes so as to protect innocent indorsees. 

That law provides that the title of a person who negotiates 

:n instrument is ‘‘defective’’ when he obtained the instrument for 

in “illegal consideration” and it provides that a holder in due 

ourse is one who takes the instrument “without notice of a defect 
in the title of the person negotiating it.”’ 


OTHER CONDITIONS AFFECTING HOLDER. 


It is, of course, impossible to illustrate, in detail, all the con- 
litions which would affect the right of the holder of a check to 
nforce its payment as a holder in due course. Where he receives 

» instrument, with blanks unfilled he has prima facie authority 
) fill up blanks and complete the instrument; but if he does so 
otherwise than strictly in accordance with the authority given by 
the drawer, he cannot enforce its payment. He must also receive 
the check before it is overdue, a point of time not certainly fixed 
by the law, in order to enforce the instrument free from defenses 
of the drawer; he must also have given value for the instrument 
and taken it in good faith and not dishonestly; and he must 
have acquired the check without notice of any infirmity in it, or 

defect in the title of the person negotiating it to him. If, for ex- 
ample, the holder takes a check signed “John Smith agent’’ in 
payment of John Smith’s personal debt to him, and the check is 
drawn upon funds of a principal for whom John Smith is agent, 
the holder is charged with notice from the face of the check, that 
the money ordered pail is, or may not be, John Smith’s and where 
he has received payment and it turns out that John Smith has 
misappropriated his principal’s money, the holder will be liable 
to refund. So, again, where the’ holder is guilty of any fraud, or 
obtains the check by threats, or by the exercise of force, or by 
creating fear on the drawer’s part, he cannot enforce it. Cases of 
these various kinds are constantly met with and need not be re- 
ferred to more particularly. 

RIGHTS OF HOLDER IN DUE COURSE. 


Let us assume the holder of a check is a holder in due course. 
What are his rights? As defined by the Negotiable Instruments 
Law, “a holder in due course holds the instrument free from any 
defect of title of prior parties and free from defenses available to 
prior parties among themselves, and may enforce payment of the 


instrument for the full amount thereof against all parties liable 
thereon.” 


HOLDER CANNOT REQUIRE CERTIFICATION, 

So far as the bank upon which a check is drawn is concerned, 
the right of the holder in due course is limited to demanding pay- 
ment. He has no right to demand certification of the check by 
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the bank. The contract of a bank with its customer is to pay h 
checks upon demand where the account is good, but there is : 
implied contract on the part of a bank with its customer to 
tify a check for the holder when he presents it and requests ce 
tification. Certification is an act of courtesy and a frequent pra: 
tice in the course of business, but it is not a matter of legal o 
ligation. There can be no protest for non-certification, or refus 
to certify, as there can be protest of a time draft for non 
acceptance. 

HOLDER’S RIGHT OF ENFORCEMENT AGAINST BANK—CHECK AS 

ASSIGNMENT. 

The main right of the holder in due course of a bank check is 
to receive payment and to enforce payment where the same i 
refused. But who are the parties from whom the holder may en 
force payment? The Negotiable Instruments Law says he ‘may 
enforce payment of the instrument for the full amount thereo! 
‘against all parties liable thereon.’’ But does this mean that the 
holder may enforce payment from the bank? Can he sue the 
bank which has refused payment, or only the drawer and parties 
prior to himself? This is a matter of conflicting law; but the 
rule which is now prevalent in the large majority of the States is 
that the checkholder has no right of action against the bank 
which refuses payment of an unaccepted check presented by him, 
and that his only recourse is against the drawer and prior parties. 
This is the rule adopted by the Negotiable Instruments Law which 
prevails in over one-half the States. That law (Sec. 325 N. Y. 
Act) provides that “a check of itself does not operate as an as- 
signment of any part of the funds to the credit of the drawer 
with the bank, and the bank is .not liable to the holder, unless 
and until it certifies the check.”’ 

But there are a few States in which the rule of law is that a 
check, of itself, is an assignment to the payee or holder of the 
amount drawn for, and that if the bank refuses payment upon 
presentation, when the account is good, the holder may sue the 
bank and compel it to pay him the amount. 

For example, in Illinois, it has long been the settled law that 
the drawing and delivery of a check upon a fund deposited in a 
bank is in effect an assignment of such fund in toto or pro tanto 
and that, after demand made, the holder of a check has a direct 
cause of action against the bank if it has, at the time, sufficient 
funds of the drawer in its hands and refuses to make payment. 
(See Bank v. Bank 14 B. L. J. 144). The check operates as an 
absolute assignment of the fund on which it is drawn from the 
time it is delivered between drawer and payee, and the bank is 
bound as soon as the check is presented, and whatever sum stands 
upon the books to the credit of the depositor at the time of such 
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resentation is absolutely assigned to the holder of the check. 

But although in Illinois a check constitutes an assignment of 
the deposit to the holder before its acceptance by the bank, where 
the check is not presented until after the bank has assigned, the 
holder will not be allowed to stand in the shoes of the depositor 
so as to set off the check against an indebtedness owing by him 
to the bank which has matured after the assignment (See Green- 
baum v. Bank, 14 B. L. J. 456). 

Nor will the doctrine that a check is an assignment apply where 
the amount on deposit is less than the amount of the check. If 
the check is for a sum greater than the amount to the credit of 
the drawer, the bank is under no obligation to the holder to pay 
the check in whole or in part and the check does not operate as 
an assignment since the funds are not present to meet it (Hen- 
derson v. Bank 17 B. L. J. 94). 

CONSEQUENCES TO HOLDER WHERE CHECK IS ASSIGNMENT. 

Where a check constitutes an assignment, the drawer has no 
right to stop payment as against a bona fide holder of his check. 
Furthermore, the holder has a right to the deposit as against a 
creditor of the depositor who serves a writ of attachment or gar- 
nishment on the bank after the check has been issued for value 
and before it is presented for payment. In any state where a 

check is not an assignment, the attachment of the deposit or gar- 
nishment on the fund by a creditor of the depositor would take 
priority over the right of holders of outstanding unpresented 
checks. But where a check operates as an assignment to the payee, 
the holder has title to the fund in bank to the amount of the 
check which will give him preference over an attachment of the 
deposit made after he received the check but before he presented 
it. Thus, in Illinois, it has been held that a check drawn before 
service of a writ of garnishment, may be paid by the bank after 
service, the court saying: ‘‘The legal effect of drawing these checks 
| was the reduction or drawing out of the bank oi the amounts 
therein specified, and lessened the fund to that extent that was 
subject to attachment, although not presented for payment until 
after process was served upon the garnishee.” (Bank v. Banking 
Co. 114 Ill. 483). 
3ut it is also the law, where a check is an assignment, equally 
as where it is not, that where the bank holds the demand note, ora 
note past due of its depositor, it has the right to charge such obliga- 
tion up against the maker's deposit account, and if it does so 
before a check drawn by the depositor is presented for payment, 
it will be entitled to hold the deposit against any check after it 
is presented. (See Niblack v. Bank, 169 Ill. p. 521.) 
An interesting case recently came before the Supreme Court 
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of Illinois involving the right of the holder of a check, payme: 
of which had been defeated by the bank’s appropriating the d 
posit for a debt of the depositor before the check was presente 
to be subrogated to certain collateral securities of the deposit 
held by the bank. The case was this. A Montana bank had 
deposit with a Chicago bank $20,000 and also $30,000 of c 
lateral securities to secure its demand certificate of deposit he 
by the Chicago bank for $25,000. The Montana bank, after 
having issued a check for $10,000, failed before it was present: 
for payment and the Chicago bank appropriated the $20,00 
deposit towards payment of the Montana bank’s indebtedness on 
the $25,000 certificate. The court held that the checkholder, 
having an equitable interest in the deposit which had been law 
fully appropriated by the Chicago bank was entitled, as against 
the receiver of the Montana bank, to be subrogated to the extent 
of the check, with interest thereon from the time it was presented, 
to the fund to be derived from the collection and sale of the col- 
lateral securities held by the Chicago bank after its own claim 
thereto was satisfied. (Wyman v. Bank, 16 B. L. J. 669.) 

Besides Illinois, there are a few other states in which the 
doctrine that a check is an assignment, yet prevails; but it is 
gradually being supplanted by the rule of the Negotiable In- 
struments Law, as it finds enactment in states which formerly 
applied this doctrine. 


RIGHTS OF HOLDER OF UNACCEPTED CHECK, 


In the majority of the States where a check is an assignment, 
the right of enforcement by a holder in due course, where pay- 
ment is refused by the bank, is solely against the drawer and any 
prior indorsers thereon. There are many cases where banks refuse 
payment to holders of checks, who have clear right to the money 
represented thereby. Whether the refusal is rightful or wrongful 
on the part of the bank—that is to say rightful because of an 
appropriation of the deposit by the bank to the drawer’s own debt 
to it, or where the deposit is attached before presentment of the 
check for payment, or because of a stop-payment order of the 
drawer, or wrongful, where the bank itself makes a mistake and 
refuses to pay although the funds on deposit are sufficient—in every 
such case, the holder has no remedy against the bank, but must 
look to the drawer and prior parties for his money. Whenever a 
bank wrongfully dishonors its customer’s check, the customer has 
an action for damages, but that is separate from the rights of 
the holder. The various circumstances which justify refusal of 
payment by a bank, as well as those which do not justify such 
refusal, will be fully considered when we reach the subject of ‘‘pay 
ment of checks.” 


(To be continued in next number.) 
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THE LIABILITY OF TRUST COMPANY STOCK- 
HOLDERS IN NEW YORK. 


‘I\HE question has been discussed in financial circles, with 
varying expressions of opinion, whether there is a double 
liability of stockholders of trust companies in the event of 

insolvency; that is to say, in such event are the stockholders 

ject to be called upon to contribute an amount equal to the 
nount of their stock at its par value, in addition to losing the 
iount they have invested in the shares, or is the loss of their 
estment the extent of their liability ? 

Section 162 of the Banking Law, which defines the liability of 
stockholders of trust companies, provides: 

Sec. 162. Liability of stockholders and directors.—lf default 
shall be made in the payment of any debt or liability contracted 
by any such corporation (trust company), the stockholders 
thereof shall be individually responsible, equally and ratably, for 
the then existing debts of the corporation, but no stockholder 
shall be liable for the debts of the corporation to any amount 

ceeding the par value of the respective shares of stock by him 
held in such corporation at the time of such default. 

For all losses of money which the capital stock shall not be 
sufheient to satisfy, the directors shall be responsible in the same 
manner and to the same extent that directors are now responsible 
in law or equity. 

This provision is in different phraseology from the section of 
the Banking Law which imposes a liability upon stockholders of 
state banks and from the section of the national bank act which 
imposes a corresponding liability upon the stockholders of na- 
tional banks. In both these cases a clear double liability is imposed. 
[t will be of interest to compare these statutes.with the trust 
company liability section. 

The national bank act provides: 

“The shareholders of every national banking association shall 
be held individually responsible, equally and ratably, and not one 
for another, for all contracts, debts and engagements of such as- 
sociation, to the extent of the amount of their stock therein, at 
the par value thereof, in addition to the amount invested in such 
shares” etc. Sec. 5151 U. S. Rev. Stat. 

The state bank law provides: 

Sec. 52. Except as prescribed in the Stock Corporation Law, 
the stockholders of every such corporation shall be individually 
responsible, equally and ratably, and not one for another, for all 
contracts, debts and engagements of such corporation, to the 
extent of the amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such shares’’ etc. 
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The exception alluded to in section 52 is contained in section 
54 and 55 of the Stock Corporation Law, and has reference onl: 
to persons holding stock as collateral security or in a representa 
tive capacity, and for debts of the corporation not payable wit! 
in two years from the time they were contracted. 

Comparing the identical language of the statutes imposin 
liability upon national and state bank stockholders with the se 
tion imposing liability upon trust company stockholders, it will 
be noted that while the former provides a liability for debts to th 
extent of the par amount of the stock, they expressly define that 
this liability shall be “in addition to the amount invested in suc! 
shares.”” The trust company section, on the other hand, while it 
provides a liability for debts to an amount not exceeding par ol 
stock, omits any provision that this liability shall be in addition 
to the amount invested in such shares, and further provides that 
for all losses ‘“‘which the capital stock shall not be sufficient to 
‘satisfy,’’ the directors must be looked to. This raises the ques- 
tion whether the legislature intended to provide a liability of trust 
company stockholders for debts to an amount equalling the par 
value of their stock in addition to the amount invested in the 
shares which they have thus expressly stated in the case of banks, 
but have omitted to thus expressly state in the case of trust com- 
panies. 

While there have been no decisions, so far as we are aware, 
construing section 162 of the Banking Law, as such, with refer- 
ence to the double liability of trust company stockholders, the 
history of the statutory and judicial Jaw of New York State upon 
the subject of the liability of stockholders of corporations will 
lead to the conclusion that, notwithstanding the trust company 
section does not provide that the liability imposed shall be “in 
addition to the amount invested in the shares,’’ the section means 
just that, without those words, and that under the Banking Law, 
therefore, there is a double liability of stockholders of trust com- 
panies, as well as of stockholders of state banks. 

A brief reference to the history of the law in the State will 
not only be instrfctive in itself, but will make this point clear. 

As early as 1811, in the act passed March 22nd of that year 
relating to incorporations for manufacturing purposes, it was pro- 
vided “that for all debts which shall be due and owing by the 
company at the time of its dissolution, the persons then compos- 
ing such company shall be individually responsible to the extent 
of their respective shares of stock in such company and no further.” 
Looking at the provision of section 162 that the stockholders 
of trust companies shall be liable for debts but not liable to any 
amount exceeding the par value of the respective shares of stock 
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held by them, it is seen that such provision is substantially simi- 
lar to the old provision of the act of 1811 that the stockholders 
f manufacturing companies should be individually responsible for 
iebts to the extent of their respective shares and no further. 

This old statute came up for construction in the year 1826 in 
the case of Briggs v. Penniman, 8 Cowen, 387. In construing it 
the Court of Errors and Appeals used the following language: 
‘Every stockholder in a company of this description, incurs the 
risk not only of losing the amount of stock subscribed, but is also 
liable for an equal sum, provided the debts due and owing at the 
time of dissolution, are of such magnitude as to require it.” A 
similar ruling was made under the same act in 1840, in Bank v. 
Ibbotson, 24 Wend. 472 
In the third Constitution of the State, adopted in 1846, a 
ibility upon bank stockholders was prescribed in the following 
language (Sec. 7 of article 8) 

‘The stockholders in every corporation and joint stock associa- 
tion for banking purposes, issuing bank notes or any kind of 
paper credits to circulate as money, after the first day of January 
1850, shall be individually responsible, to the amount of their 
respective share or shares of stock in any such corporation or 
association, for all its debts and liabilities of every kind con- 
tracted after the said first day of January 1850.”’ 

Following this came Chapter 226 of the Laws of 1849, an act 
to enforce the responsibility of stockholders in certain banking 
corporations as prescribed by the Constitution. This act provided 
that 

‘Whenever default shall be made in payment of any debt or 
liability contracted after the first day of January 1850 by any 
corporation or joint stock association for banking purposes, 
issuing bank notes or any kind of paper credits to circulate as 
money, after the first day of January 1850, the stockholders of 
such corporation or association shall be individually responsible, 
equally and ratably, such responsibility to be enforced as herein- 
alter provided and in no other manner, for the amount of such 
debt or liability with interest to the extent of their respective 
shares of stock in any such corporation or association as herein- 
after provided.” 

In this statutory provision, enacted in 1849, is seen the parent- 
age of section 162 of the Banking Law imposing liability upon 
stockholders of trust companies. It will be observed that the 
language of section 162 follows closely the act of 1849, with such 
changed phraseology as the nature of the subject requires. Now 
the very question as to the double liability of stockholders was 
raised under the Constitution of 1846 and act of 1849 and dis- 
posed of by the New York Court of Appeals, which construed the 
statute of 1849 as imposing a double liability. The case came be- 
fore the New York Court of Appeals in 1858 in the matter of 


1; 








354 THE BANKING LAW JOURNAL. 


Empire State Bank, 18 New York Reports, 218. In this case t! 
constitutional and statutory provisions of 1846 and 1849 abovy 
quoted were unequivocally declared by the court to impose . 
liability upon the stockholders of a bank for the debts of the cor 
poration, to the amount of his stock, in addition to the amoun 
invested in his shares. The court used the following language: 

“Finally, it is argued by one of the counsel in this case tha 
the section of the constitution imposing the liability upon stock: 
holders is limited to the capital stock paid in, or agreed to b 
paid in, and does not require a contribution of a further amount 
equal to the stock held by each shareholder. This would give th« 
public no security, beyond what they had under existing laws; 
for the assets of the corporation and any unpaid subscriptions t« 
its stock, are always liable to its creditors. This is the ordinary 
liability of the corporation. The constitution adds the individual! 
liability of the stockholders; and the measure of that liability is 
‘the amount, or as it would be better expressed, a sum equal to 
the amount of their respective shares of stock. This construction 
had been given by the court to similar language before the adop- 
tion of the constitution (citing Briggs v. Penniman and Bank v 
Ibbotson. )’’ 

It seems clear, therefore, by reason of the judicial construction 
of statutory provisions similar to that of section 162 and upon 
which that section was modeled to a large extent, that the same 
construction will apply to section 162 with the result that stock- 
holders in the trust companies of New York affected by its pro- 
visions, are imposed with a double liability for debts the same as 
are stockholders of state and national banks. 

But it may be asked, how does it come to be that section 52 
of the Banking Law is so different and so clearly defines the double 
liability by expressly providing that the liability imposed shall be 
“in addition to the amount invested in the shares’’ while the 
trust company section contains no such expression. Why did the 
legislature insert it in the one and omit it in the other if it was 
intended that the same measure of double liability of stockhold- 
ers should apply to both classes of institutions? 

The answer is found in the history of the respective sections. 
At the time the trust company stockholders’ liability provision 
was first enacted, the bank stockholders’ liability statute was 
substantially similar in provision, but as the bank statute only 
applied to banks which issued circulation and the state banks no 
longer issued circulation, it provided practically no liability; hence 
subsequently to the enactment of the trust company liability stock- 
holders’ provision, the bank statute was changed, so as to elimi- 
nate its restrictive application to banks of issue only, and in 
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making this change the legislature, with the intention of providing 
the same measure of liability as was imposed upon stockholders 
of the national banks, enacted the identical language of the na- 
tional bank act on this point. 

The origin of the trust company section is found in Chapter 
46 of the laws of 1887 which was enacted to provide for the 
organization of trust companies. Section 29 of that act provided 
the liability of stockholders and section 30 the liability of direc- 
tors. Later by Chapter 558 of the laws of 1889, section 29 was 
amended in certain particulars and now, in the Banking Law, the 
original sections 29 and 30 of the act of 1887 are consolidated 
in the one section numbered 162. At the time of the enactment 
of the liability provision applicable to stockholders of trust com- 
panies, the existing provision applicable to banks, as already said, 
was substantially similar, but applied only to banks of issue. It 
was contained in section 125 of the Banking Law of 1882 which 
provided : 

125. Whenever default shall be made in the payment of any 
debt or liability contracted by any corporation or joint stock 
association, for banking purposes, issuing bank notes or any 
kind of paper credits to circulate as money, the stockholders of 
such corporation or association shall be individually responsible, 
equally and ratably, such responsibility to be enforced as herein- 
after provided and in no other manner, for the amount of such 
debt or liability with interest, to the extent of their respective 
shares of stock in any such corporation or association, as herein- 
after provided. 

This section was not changed until 1892 when section 52 of 
the Banking Law of that year, as it now exists, was substituted. 
Section 52 was enacted because of a report to the legislature by 
the statutory revision commissioners in 1891, showing conditions 
which called for its enactment and which were alluded to in the 
report as follows: 

“The liability of stockholders has been made to conform to 
the provisions of the national Banking Law. Under the present 
law there is practically no liability. By section 125 of the act of 
1882 the stockholders of any banking corporation ‘issuing bank 
notes or any kind of paper credit to circulate as money,’ were 
made responsible for the debts of the corporation to an amount 
equal to their shares of stock, which is substantially the measure 
of the liability of a stockholder under the national currency act. 
Chis statute was originally enacted at a time when nearly every 
state bank was a bank of issue, but when state banks ceased to 
issue circulating notes because of the oppressive federal tax upon 
their circulation, it resulted in an exemption of the stockholders 
of the bank from liability for its debts. Such a result evidently 
was not intended, and it has appeared to the commissioners 
desirable that the original vigor of the law should be restored in 
this respect, and that the stockholders in all banking institutions 
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of the state should be subject to the same degree of liability. \ 
! (See report of statutory revision committee 1890, p. 332.) 

Thus it was that section 52, following the language of the n 

tional bank act, was made a part of the Banking Law applicable 

to stockholders of all state banks and while the liability imposed z 
by that section and by the corresponding section of the nationa! 

bank act, expressly provides that it is ‘‘in addition to the amount 

invested in such shares,’’ it is clear from the decisions that w: 

have cited construing similar statutes without those words, thai 

the double liability is nevertheless imposed. This is so stated " 
also, it is seen, by the statutory revision committee in the report 

which we have quoted from where, referring to section 125 of the ‘ 
banking law of 1882, they say that this “is substantially the 

measure of the liability of a stockholder under the national cur- 
rency act;’”’ its impotency, however, arising from the fact that it 
only applied to banks which issued circulation and exempted banks 
which did not issue circulation, therefore practically exempting 
all the stockholders of the state banks from liability. 

This double liability imposed by section 52 of the Banking 
Law of 1892 has since been held to apply to stockholders of 
banks organized under the act of 1882 though they did not issue 
circulation, on the ground that it was competent for the legisla- 
ture, in enacting the law of 1892, to make its provisions apply 
to every banking corporation continuing in business after the 
enactment of that law and to the whole body of stockholders of b 
each. (See decision of the Supreme Court in the case of Hagmayer 
v. Alten, reported in the Banking Law Journal for January 1902 
at page 40.) It may also be instructive in this connection to 
refer to the fact that in the existing constitution of the state 
(sec. 7 art. 8) that portion of the former section which made it 
applicable only to stockholders of banks of issue, has been elimina- 
ted and the section now simply provides that ‘‘the stockholders 
of every corporation and joint stock association for banking pur- 
poses, shall be individually responsible to the amount of their 
respective share or shares of stock in any such corporation or 
association for all its debts and liabilities of every kind.”’ 

The foregoing considerations lead to the conclusion that, not- 
withstanding section 162 of the Banking Law does not expressly b 
provide that the liability of stockholders of trust companies for 
debts to an amount not exceeding the par value of their respec- 
tive shares, shall be “in addition to the amount invested in such 
shares,”’ it nevertheless means just that, such having been the 
judicial construction of earlier statutory provisions in similar terms, 
after which the trust company section has been modeled. The 
fact that subsequent to the enactment of this trust com- 
pany provision, the bank stockholders’ liability clause which 
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at the time only applied to banks of issue, was changed to con- 
form to the liability clause of the national bank act in which 
the lanruage “in addition to the amount invested in such shares” 
expressly appears does not, we believe, operate to change the 
effect of the language of the trust company section, previously set- 
tled by judicial construction as imposing a liability to the amount 
of the stock in addition to the amount invested in the shares; 
nor do we think, in view of such settled judicial meaning, that 
the remaining words of section 162 “for all losses of money which 
the capital stock shall not be sufficient to satisfy, the directors 
shall be responsible”’ etc. can be construed as limiting the liability 
of stockholders of trust companies to the amount invested in the 
shares. The conclusion, therefore, seems warranted that under 
section 162 there is imposed upon stockholders of trust companies 
a liability for debts to an amount equal to the par value of their 
respective shares of stock, where a trust company becomes insol- 
vent, which is in addition to the loss of the money invested by 
them in such shares. , 


NATIONAL BANK AS STOCKHOLDER IN OTHER 
CORPORATIONS. 


‘T\HE question is an interesting one as to the extent and limits 
of the power of the national banks of the country to hold 
stocks in other corporations. The latest case dealing with 

a phase of the subject we publish in this number. 

In the year 1896 the Supreme Court of the United States had 

before it the following questions for determination : * 

1. Do the statutes of the United States (Sec. 5136 
et seq.) relating to the organization and powers of 
national barks prohibit them from purchasing or 
subscribing to the stock of another corporation ? 


2. If a national bank does not possess such power 
can the want of authority be urged by the bank to 
defeat an attempt to enforce against it the liability 
of the stockholder ? 

Both these questions were decided in the affirmative. It was 
said that the power to purchase or deal in stock of another cor- 
poration is not expressly conferred upon national banks nor is it 
an act which may be exercised as incidental to the powers ex- 
pressly conferred. A dealing in stocks is consequently an ultra 
vires act. Being such it is without efficacy. It was further said 
that whatever divergence of opinion may arise upon the question 
from conflicting adjudications in some of the state courts, it is 





* Calif. Bank v. Kennedy, 167 U.S. 362. 








358 THE BANKING LAW JOURNAL. 


settled in the Supreme Court in favor of the right of a nationa! 
bank to plead its want of power, that is to say, to assert the 
nullity of an act which is ultra vires; and stock so acquired 
creates no liability to the creditors of the corporation whose stock 
was attempted to be transferred. 

The court also quoted its language in an earlier case* as 
follows : 


‘‘The doctrine of ultra vires, by which a contract made beyond 
the scope of its corporate powers is unlawful and void and wil! 
not support an action, rests, as this court has often recognized 
and affirmed upon three distinct grounds: The obligation of any 
one contracting with a corporation to take notice of the legal 
limits of its powers; the interest of the stockholders not to be 
subject to risks which they have never undertaken; and, above 
all, the interest of the public that the corporation shall not 
transcend the powers conferred upon it by law.” 


It having been thus established by the Supreme Court of the 
United States that a contract of purchase or subscription by a 
national bank of or to the stock of another corporation, is not 
merely voidable but absolutely void, the further question arises 
whether there are not circumstances under which a national bank 
may lawfully acquire and hold stock in another corporation and, 
in the event of the failure of such corporation and an assessment 
upon its shareholders, be held liable as owner, pro rata, for the 
assessment ? 

The answer is yes. Under what circumstances? 

A national bank may in the usual course of business, accept 
stock of another corporation as collateral, as incidental to the 
power to loan money on personal security and by enforcement of 
its rights as pledgee, it may become owner of the collateral and 
be subject to liability as other stockholders. + 

This is a different transaction, it is seen, from purchasing or 
subscribing to the stock of another corporation. 

So, again, a national bank possesses the incidental power of ac- 
cepting in good faith the stock of another corporation as secu- 
rity for a previous indebtedness. This is so stated by the Supreme 
Court. 

From these settled propositions, we see, that while a national 
bank has no power to purchase the stock of A in another cor- 
poration, it may make a loan to A, upon the security of his stock, 
or accept such stock for a loan previously made, and then, by 
foreclosing the security, become owner of the stock. If this is done 
in good faith, it will lawfully acquire the ownership, and enjoy 
the rights and be subject to the liabilities attendant thereupon; 
but if the transaction is in reality a purchase, under the evasive 





* McCormack v. Market Nat. Bank, 165 U. S. 538, 549. 
+ National Bank v. Case, 99 U. S. 628. 
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form of a loan upon collateral and a foreclosure of the collateral, 
then the courts would hold the bank’s title void. 

The case we now publish develops a new phase of the subject.* 

A national bank was the creditor of a manufacturing corpora- 
tion in Minnesota which could not pay its debts and became in- 
solvent. Instead of having a receiver wind up the assets, the 

tockholders of the old company and some of the creditors, in- 
luding the national bank, came together and formed a new cor- 
yration, taking over the assets and debts of the old concern; 
the creditors, including the bank, accepting preferred stock in the 
new corporation in exchange for their debts and the holders of 
the preferred stock in the old corporation accepting common stock 
in exchange for their old preferred stock. The stated objects of 
the new corporation were the purchase of the capital stock, the 
evidences of indebtedness and the assets of the old company and 
the conducting of a manufacturing business. The new company 
became insolvent and an assessment was levied upon the shares, 
including the preferred shares owned by the national bank. 

This case raised the question of the power of the national bank 
to acquire preferred stock in the manner it did. The decision of 
the Supreme Court of the United States is interesting from the 
fact that two members of the court do not agree with the ma- 
jority. A majority of the court hold that the national bank had 
no power to acquire the stock and that it cannot be held liable 
as a stockholder. The reason is that the new corporation was 
organized as a speculative venture in the debts, assets and stock 
of the old corporation and that this was none the less so because 
it also had the power, but was not obliged, to engage in a manu- 
facturing business. The court holds that while a national bank, as 
incidental to a loan, may take stock of another corporation and by 
enforcing the collateral, become owner of the stock and subject to 
liability as other stockholders, such bank has no power to engage 
in or promote a speculative business; and because ordinarily the 
bank has a right to take stock of another corporation as collat- 
eral, this does not imply that, where the bank has loaned money 
. to a corporation, it may become organizer and take stock in a 
new and speculative venture. 

The officers of national banks should be interested in this latest 
decision of the highest federal tribunal with reference to the powers 
of institutions over which they preside or whose affairs they execute. 


* Bank v. Converse, at page 367. 
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BANK MONEY ORDERS ISSUED BY THE AMERICAN 
BANKERS’ ASSOCIATION. 


One of the most valuable features that has recently been added to the Ameri 
Bankers’ Association is the Bank Money Order, the payment of which is guarant 
by the American Surety Company of New York, thus obviating all chances of loss 
the purchaser. Unlike a draft, the bank money order, with its guarantee print 
plainly on each order, is good at any time, whether the bank that issued it fails witl 
an hour after issue or not. 

In addition to guaranteeing the orders, the American Surety Company furnis! 
the blanks to all members of the American Bankers’ Association at such a low rat 
that the banks are able to furnish customers bank money orders at rates lower th 
either the express companies or the post office. The growth of the bank money ordé 
system has been somewhat greater in the smaller cities and towns than in the larg 
cities. This growth is assisted very materially by the comprehensive advertising 
literature, furnished each bank adopting the system, by the American Surety Compan) 

Albert F. Sheridan, traveling auditor of the American Surety Company says: 

“One of the most valuable features from an advertising standpoint is the fact 
that banks can sell these orders when post offices and express offices are closed. Dur- 
ing the first year this advantage was seen at once. Some of the banks handling 
money order have established as many as 300 branch offices for their sale, in drug 
stores and other retail shops open from six in the morning till ten or twelve at ni 
So the banker's orders are not only on sale at all hours, but in ten times the places 
that one can purchase other money orders. If the banks adopting these orders co 
tinue to establish such branch offices at the rate shown the past year, in a short tim 
the number af offices will greatly outnumber the stations of both express companies 
and post office. 

“The use of these orders is confined to members of the American Bankers’ As- 
sociation. They are drawn on New York, Chicago, Boston, Philadelphia, Baltimore 
and St. Louis, but are cashed by any bank without charge and therefore form a 
species of exchange acceptable anywhere in the United States. The guarantee of 
the American Surety Company had one test during the first year. The American 
Bank of Manila, in the Philippines, issued sixteen of these orders aggregating $1,175, 
and failed while the orders were in transmission. <A cable stopped payment on them 
at the bank where they were drawn, but the orders were immediately paid by our 
company. Our capital, surplus and undivided profits of $4,500,090 stands behind 
them.” 


v 


vil 





APRIL COMMERCE OF THE UNITED STATES. 


The foreign commerce of the United States in April, 1906, was larger than that of 
the corresponding month of any earlier year, consisting of 107 million dollars im- 
ports and 144 millions exports; total, 251 millions, or more than a quarter of a billion 
dollars in a single month. In only one previous April in the history of our export 
trade has the total of imports and exports reached as much as 200 millions. For the 
ten months ending with April the record is equally striking, being: Imports, 1,021 
millions; exports, 1,488 millions, or a total of 2,509 millions. No similar period of 


any earlier year ever touched the -one billion dollar line in imports or reached the 
1,300 million line in exports. The total commerce of the United States for the ten 
months ending with April is thus over 2% billions of dollars, and should the monthly 
average for May and June be as great as that for the ten months for which the record 
is made the total of the fiscal year 1906 will exceed 3 billion dollars. 
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JOINT DEPOSITS AND PAYMENT TO SURVIVOR. 


Banquo’s ghost, will not down, but keeps continually presenting 
itself to destroy the tranquility of mind of the bank officer, is the 

right of a bank which carries a joint account, to pay the deposit to 
the survivor when the other party to the account dies./ There is an 
impression in the mind of the average bank officer that the bank has 
a perfect right to make such payment; but some officials, who have 
1ad occasion to look below the surface into the legal intricacies of the 
subject, find themselves in great doubt upon the matter. As an illus- 
tration of the popular impression that the bank is justified in making 
payment to the survivor, we quote the following from a communica- 
tion recently received from the president of a state bank in New York: 

‘‘We have noticed considerable discussion of late in regard to joint 
accounts and the right of a bank to pay to the survivor the balance 
standing to the credit of such an account. Is the law of New York 
state not perfectly clear upon the subject that the survivor of a joint 
account has perfect control over the balance after the death of either? 
\s an illustration, if an account is opened in a bank in the name of 
John Smith and Mary Smith, they both have the right, of course, to 
check upon that account during their lives; and in the event of either 
one or the other dying, would not the bank be protected in paying the 
balance to the survivor? lLinfer from a letter from a trust officer of 
the Mercantile Trust Company of St. Louis, Mo. recently published 
in your Journal, that the law of Missouri on that point is entirely con- 
trary to the opinion I have given herein, but I had no doubt in my 
mind as to the laws of the state of New York until my attention was 
called to it by the letter referred to, and to other letters bearing on the 
question. I cannot see the justice that in case of the death of one of 
the parties, it should prevent the survivor having the same control 
over the account as before the death of either.” 

To briefly discuss the question which arises upon the death of a 
joint depositor, 

1. As to the ownership of the deposit between the parties—i. e. the 
survivor and the estate or creditors of the decedent ; 

2. As to the right of the bank to pay the survivor. 


| > of the legal problems before the banking fraternity which, like 


I. OWNERSHIP BETWEEN THE PARTIES. 

Where money is on deposit to the credit of two names, it is gener- 
ally impossible for the bank to know as to the real ownership as the 
form of the account is not decisive upon the question of title, but 
ownership depends upon facts, circumstances, intentions and motives 
which the bank, in the large majority of cases, cannot know. For ex- 
ample A and B may own money jointly as the product of some joint 
venture, and deposit it in bank in their joint names, payable to either 








ee 
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or the survivor. Again, A may be the sole owner of the money de 
posited in this form, and never intend to part with the title as long as 
he lives, taking and retaining possession of the pass-book and alway 
controlling the fund; intending only that if he should die before B, 
the latter should then become entitled to it as survivor. In the firs 
stated case, B’s title would be good, in the last stated case, not good, 
as against A’s estate. And yet the form of the account, in each case 
is the same. 

Let us pick out, at random, from the numerous recently decided 
cases a few, which will sufficiently illustrate the proposition that the 
real ownership of a joint deposit depends upon so many hidden facts, 
beyond the reach of the bank, that the bank cannot ordinarily know as 
to the real ownership. Let us cite, side by side, for purpose of illus- 
tration two Rhode Island cases: 

a. Deposit by Patrick Scanlon: ‘‘/atrick Scanlon or Dennis F. Scan- 
lon, and payable to either or survivor of them.” Held, a joint owner- 
ship in the deposit was created which belonged to Dennis, the survivor, 
because Patrick gave Dennis the book, saying that it was his to do 
with as he pleased; that he could draw the whole or any part he wished; 
that Dennis went to the bank soon after to sign the signature book ; 
that the book was thereafter in the possession of Dennis, except on 
two occasions when it was given Patrick to make withdrawals, who 
returned the book to Dennis after the withdrawals. J/udustrial Trust 
Co. v. Scanlon, Rhode Island Supreme Court, 21 B. L. J. 768. 

6. Deposit by Catherine Maroney: ‘‘ Catherine Maroney and John 
Maloney, and payable to either or the survivor of them.” Held, no joint 
ownership in the deposit was created and the deposit did not belong 
to the survivor, but was payable to the administrator of Catherine, 
because Catherine retained control of the deposit book until her death; 
during her last sickness she sent word to John Maleney to come and 
get the book and he could have the money at any time ; this was his 
first knowledge of the deposit; he did not get the book until after she 
died. This being so, the gift of the deposit was not complete and it 
remained Catherine’s property. 20 R. I. 

Some late cases in New York may be cited also to show that the 
bank cannot know, from the form of the account, whether or not the 
survivor is the owner. 

In Kelly v. Home Savings Bank, 22 B. L. J. 372, amother changed 
an account in a savings bank from her individual name, to the names 
of herself or her daughter or the survivor of them, both mother and 
daughter signing the signature book and having access to the pass- 
book to the time of the mother’s death. The daughter sued the bank 
for the deposit. The jury found, as a specific fact, that the mother 
intended to create a joint ownership in the deposit, the ownership of 
the whole to go to the survivor, but the trial court found that as the 
mother retained control until her death, the transaction was ineffectual 
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to constitute a completed gift to the daughter and did not constitute 
her a joint owner with right of survivorship, and that she could not 
‘ecover. The appellate division ordered a new trial. It held, it is 
awful for a mother to give her daughter a joint interest with her ina 
leposit and an absolute title to the entire amount in case she survives 
er; and the important question of fact was whether that was her in- 
nt or whether the account was placed in that form merely as a mat- 
r of convenience in withdrawing the money. As the trial court did 

t give sufficient importance to this vital question of intent, the case 

ist be tried over again, the court saying: ‘‘We do not intend by 

is decision to indicate any opinion as to the merits of this controversy 
1 the question of the intent of the alleged donee.”’ 

Here, then, is a state of facts as to which the courts have not yet 
1ally determined whether the survivor was or was not owner; how, 
en, is it possible for the bank officer to know, off-hand, what it takes 

ears of judicial intent—searching and sifting of evidence to establish ? 
Vhether, or not, the bank can pay the survivor, without knowing as 
the ownership, will be considered later. 

In another case before the New York Appellate Division in 1905 
Hallenbeck v. Hallenbeck, 103 App. Div. 107) an account originally 
elonging to an aunt and changed to the name of aunt and neice pay- 

le to either or the survivor, was denied payment tothe niece as sur- 
ivor, anda new trial granted by the appellate division (two justices 
ssenting), it being held that the form of the account gave the niece 

ma facie title, and before this could be destroyed, there must be a 
finding that the account was placed in this form for some other pur- 
pose than passing title, for example, for the convenience of the orig- 
nal depositor in drawing. 

It is of course impossible here to refer to the great number and 
variety of cases upon this question of ownership of a survivor. The 
few cases we are citing are merely to illustrate that the bank cannot 
know from the form of the account. Inanumber of the states, where 

an account is in the joint names of husband and wife, there is a pre- 
sumption that the survivor owns the whole, by reason of the relation 
of the parties, which does not exist in other classes of relationship. 
Thus in New York it has been held that a deposit by a husband in the 
joint name of himself and wife, payable to either or the survivor, im- 
ports a gift to the wife in case she survives him and that delivery of 
the pass-book to the wife is not necessary (McElroy v. National Sav- 
ings Bank, 8 App. Div. 192). But this is not universally so. For ex- 
ample, in lowa (Brown's estate, 18 B. L. J. 438) money jointly owned 
by husband and wife was deposited by the husband who received a 
certificate of deposit payable to ‘‘John and Mary Brown.” Mary took 
care of the certificate. When John died, the wife claimed the entire 
sum, but the court only allowed her the half which was hers; John’s 
half belonged to his estate. The court said the evidence failed to es- 
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tablish a gift or trust by John to Mary during his life, of his interes 
in the deposit. His intention was to control the deposit while living 
and upon his death it should go to Mary. The essential of presen 
delivery was lacking. Mary’s possession was not as owner, for Joh: 
still retained control and ownership. Nor was there any creation o 
a trust in the bank as trustee for Mary, which would make her sok 
owner. 

In many of the states, the mere placing of the maney in the joint 
names of husband and wife, would entitle the wife to the whole, 
survivor, although she was not the original owner of any of it; but 
this, apparently, is not the law in lowa. The case affords anothe1 
illustration of how difficult it is for the bank of deposit to know, whe 
ther or not, the survivor is the owner. In Michigan also (Burns y. 
Burns, 20 B. L. J. 323) a husband had his wife’s name added to his 
account, so that she would have the right to draw from it, ‘‘as it was as 
much hers as his.’””’ When making his will, being asked what disposi- 
tion he was going to make of the money in bank, he said it was already 
settled, it belonged to his wife. After bis death, in acontroversy be- 
tween his administrator and the widow, it was held the facts did not 
show a gift of the money to the wife and that the authority to the wife 
to use the money was terminated by his death. 

Sometimes, in addition to placing a deposit in two names, there 
will also be filed with the bank an agreement controlling the title. 
Thus, in a New Jersey case (Bank v. Schweon, 19 B. L. J. 108) a 
depositor caused her account to be placed in the joint names of herself 
and another, payable to either or survivor, and signed a contract in 
the bank’s books empowering the bank to place the account in such 
form, stating that both parties were copartners in the ownership of the 
deposit, and agreeing that each or the survivor might draw. The 
court upheld the ownership of the survivor in this case. While ‘‘the 
objection to this mode of making a gift is that it is testamentary in 
character and in effect a will and therefore void under our statute,”’ 
and ‘‘the power of disposition by the donor continues during her life- 
time,” still this ‘thas not deterred the courts from giving effect to such 
arrangements. This has been done on two grounds: First, that a 
joint estate or interest is created, with an express right of survivor- 
ship, which operates naturally and legally upon whatever of the fund 
remains unused at the death of the donor; and, second, on the ground 
of a completed trust.”’ 


Il. RIGHT OF THE BANK TO PAY SURVIVOR. 


The above very cursory and incomplete reference to a few of the 
decided cases has been simply to illustrate the proposition that in the 
great majority of joint deposits, the bank cannot know whether the 
survivor is, or is not, owner of thedeposit. There isin many, but not 
all, the states a presumption of survivorship in case of husband and 
wife; the New York courts seem to be approaching the doctrine that 
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n all cases of joint deposits payable to either or the survivor, there is 
prima facie ownership in the survivor, subject, of course to be nega- 
ved by contrary facts; in some cases, special contracts or agreements 
ed with the bank may strengthen the survivor’s claim to ownership; 

but in the great majority of cases at the present day, the question of 

»wnership of a survivor is an unsettled one, depending upon the in- 

tention and acts of the parties and the circumstances of the particular 

ase, all usually beyond the bank’s knowledge. 
[his being so, is it safe for the bank, after notice of death, to pay 


» survivor before ownership is established? 


ed 


[t is surprising what little direct authority there is upon this ques- 
m. Inthe great majority of cases involving ownership, the contest 
> is b2en directly between the parties, either after the bank has paid 

> money to one or the other; or where the bank has retained the de- 
sit and interpleaded the rival claimants. 
The question is one of the utmost importance. On the one hand 
ay be said, the bank contracts to pay to A or B or the survivor; dt 
: mly performing its contract when it pays the survivor, even though 
may not be owner. The bank having contracted to pay the sur- 
vor, it may righfully give him possession and if the ownership is 
lly in someone else, that is a matter for ultimate adjustment out- 
the bank. On the other hand, where the facts are such that the 
‘ survivor is not owner, it may be said, the survivor’s agency to draw 
being coupled with an interest, is revoked by the death of the 
. owner of the deposit; therefore, in every such case, the bank pays the 
survivor at its peril. 
The law is clear that a depositor’s death revokes his outstanding 
heck and the authority of the bank to pay. If it pays without notice 
f the death it is protected; but if it has knowledge of the death, the 
payment is without authority. It has also been held that where the 
lepositor’s power of attorney is lodged with a bank, the death of the 
depositor revokes the power, and the bank’s payment thereafter to the 
attorney under the power is invalid. It was so held even where the 
bank was in ignorance of the death, but this seems extreme (See Hoff- 
man v. Union Dime Sav. Instn. 21 B. L. J. 124; 484.) The question, 
» therefore, may be pertinently asked, if A has a deposit in bank payable 

by power of attorney to B, which is revoked by A’s death, what dif- 

4 ference in principle is there where A owns a deposit in bank payable 
al by the terms of the deposit to B or the survivor? Is not the authority 
of the bank to pay and of the survivor to receive payment, equally re- 
voked by A’s death in the one case as in the other? 

While many banks pay to the survivor according to the terms of 
the deposit, in the belief that this is simply a performance of their 
contract, we believe, after knowledge of death, such payment is not 
without peril wherever the facts develop that the survivor is not owner. 


es ee 


—_~ 


roa 88 








366 THE BANKING LAW JOURNAL. 


Where before making payment, the bank has notice of an advers: 
claim and then pays wrongly, in the face of such notice, it will hay 
to pay over again (see Eastman v. Bank 17 B. L. J. 488); its duty i 
such case is to interplead the parties. But even without notice of a: 
adverse claim, where it has knowledge of the death of a joint deposito: 
but cannot know that the survivor is in reality the owner as dis 
tinguished from the estate of the depositor, payment would also seen 
hazardous under the existing state of the law. The Court of Appeals 
of Maryland in one case has said that the bank ‘‘ might” be protected 
but it has not positively so decided (Gorman v. Gorman, 17 B. L. J 
596; see also Bank v. Murphy at p. 595). The following was the 
language used: ‘‘As between depositor and bank, ferhaps the entry i 
the bank book wight be conclusive, and if the bank had paid the money 
according to the terms of the entry it might be protected; but as be 
tween the depositor or her executor and the niece (survivor) the entry 
is not conclusive. It is a fact to be considered in connection with the 
other circumstances of the case to determine the donor's intention.” 

We have for some time held the view that the proper solution of 
this troublesome question is by the enactment of a short form of stat- 
ute authorizing the bank to make payment of a joint deposit to the 
survivor, thus protecting the bank in making the payment, and rele- 
gating the question of ultimate ownership as between the survivor and 
the estate, or creditors, of the decedent toa direct proceeding between 
the interested parties as to which the bank should have no concern 
Possibly some regulation should be made whereby deposits should be 
retained upon notice served upon the bank by an adverse claimant, 
coupled with bond of indemnity, so as to protect the rightful owners 
or creditors of the decedent in cases where the survivor was not en- 
titled to the money and payment to him might result in its loss. 

In conclusion, as to deposits in New York, the statute must not be 
overlooked which requires notice to the State Comptroller before pay 
ment of a joint deposit standing in the name of a decedent and another. 
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BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 

thy the careful attention and study of the merchant, the depositor and the bank 

ident seeking advancement. Further information regarding any case published 
n will be furnished on application. 


[ABILITY OF NATIONAL BANK AS STOCKHOLDER IN 
ANOTHER CORPORATION. 


er to acquire stock of other corporations as collateral and incur owner's liability does 
not extend to stock in corporation organized for speculative purposes. 


rst National Bank of Ottawa v Converse, Receiver, United States Supreme Court, February 19, 1906. 


A manufacturing company in Minnesota, indebted to a national bank, became in- 
vent and a new company was organized, taking over the stock, assets and debts of the 
| concern, in which the national bank became a preferred stockholder, the stock being 

iken in exchange for the debt. This company became insolvent. In an action by the 
ceiver to enforce an assessment, the national bank contended that its act in subscrib- 
ig to the stock was ultra vires and it incurred no liability as stockholder. 

Held, the corporation in which the bank acquired the stock having been organized 

for the speculative business of buying and selling the stock and assets of an insolvent 
orporation, the acquiring of its stock by the national bank was ultra vires. and the bank 
was entitled to plead its want of authority as a defense. 

While a national bank, as incidental to a loan, may take stock of another corpora- 

on as collateral, and, by enforcing the collateral, become owner of the stock and sub- 

t to liability as other stockholders, such bank has no power to engage in or promote a 

purely speculative business; and because, ordinarily, the bank has a right to take stock 

of another corporation as collateral, this does not imply that, where the bank has lent 

money to a corporation, it may become an organizer and take stock in a new and specu- 
ative venture. 


In error to the Circuit Court of the United States for the Northern 
District of Illinois to review a judgment in favor of the receiver of an 
insolvent corporation in an action against a national bank as a stock- 
holder, to recover the statutory liability, entered upon overruling a 
demurrer to the declaration. Reversed and remanded with directions 
to sustain the demurrer and enter judgment for the bank. 


The receiver commenced this action against the bank in the circuit 
court of the United States for the northern district of Illinois. The 
object of the action was to recover from the bank, as the owner of 274 
shares of preferred stock in the Minnesota Thresher Manufacturing 
Company, the amount of an assessment of $18 per share, levied upon 
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said stock for the payment of the debts of the thresher company. 
demurrer to an amended declaration having been overruled, and t 
bank electing not to plead further, judgment was entered for the 1 
ceiver, and, on account of constitutional questions raised by the demu 
rer, the case was brought directly to this court. 

The averments of the amended declaration may be summarized a 
follows: In May, 1884, the Northwestern Manufacturing & Car Con 
pany was a corporation engaged in the manufacturing business at Still- 
water, Minnesota. At the date mentioned the car company owed 
large amount of debt, which it was unable to pay, among which wa 
a sum due to the bank for money lent. In that month a receiver was 
appointed for the car company by a court of the State of Minnesota 
having jurisdiction. Some time afterwards, in November, 1884, the 
bank with other creditors, and some of the stockholders of the car com- 
pany, organized, under the laws of Minnesota, a new corporation, styled 
the Minnesota Thresher Manufacturing Company. The articles of in- 
corporation of the new company provided ‘‘that the objects for which 
said corporation was formed were the purchase of the capital stock, 
evidences of indebtedness issued by and the assets of the Northwestern 
Manufacturing & Car Company, a corporation existing under the laws 
of the State of Minnesota, or any portion of said capital stock, evidences 
of indebtedness or assets, and the manufacture and sale of steam engines 
of all kinds, farm implements and machinery of all kinds, and the manu- 
facture and sale of all articles, implements and machinery of which 
wood and iron or either of them form the principal component parts, 
and the manufacture of the materials therein used.” 

The thresher company exchanged its preferred stock at par for the 
debts of the car company and issued common stock in exchange for the 
preferred stock of the car company. Subsequently, at a judicial sale, 
the new company acquired all the assets of the car company, and paid 
for same with the claims which it had acquired for issuing its preferred 
stock as above stated. The stock held by the bank upon which the 
assessment was sought to be enforced was alleged to have been acquired 
by the bank in the manner above stated; that is, by an exchange of its 
claim against the car company for the preferred stock of the new cor- 
poration. The declaration alleged that at the time of the acquisition 
of the stock by the bank, as above stated, under the Constitution and 
laws of Minnesota, there was a double liability imposed upon the stock- 
holders to pay the debts of the corporation in the event of its insol- 


vency. 

After the organization of the thresher company and the purchase 
of the assets of the car company, as above stated, the thresher com- 
pany carried on the manufacturing business authorized by its charter. 
In 1901 it became insolvent. A creditor having sued and obtained 
judgment, and an execution having been issued and returned unsatis- 
fied, the creditor procured, under the provisions of chapter 76 of the 
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-eneral Statutes of Minnesota and the amendments thereto, the ap- 
intment of a receiver of the property of the thresher company, who 
ily qualified and entered upon the discharge of his duties. In the 
oceeding in which the receiver was appointed, creditors exhibited 
ims and demands against the thresher company, aggregating 
'43,752.17, but no property or assets of the corporation existed avail- 
le to pay this indebtedness or any portion thereof. 

Thereafter, upon petition of the receiver, pursuant to the provisions 
chapter 272 of the General Laws of Minnesota for 1899, steps were 

’ taken to provide a fund for the payment of the debts of the corpora- 

n, by enforcing contribution from its stockholders upon the double 
ility alleged to result from the ownership of its stock. The bank 

a | not appear in the proceeding. 

After compliance with the requirements of the act of 1899 the court 
ade an assessment of $18 upon each of the shares of the stock of the 
resher company, and the receiver was authorized and directed, in 
1e event of the failure of a stockholder to pay, after due notice by 
ail, ‘‘to forthwith institute and prosecute such action or actions or 

ther proceedings against such person, persons, corporation, or party 

liable in any court having jurisdiction, whether in this state or else- 
where, which said receiver may deem necessary or proper for the re- 
very of the amount due from such person, persons, corporation, or 
arty under the terms of this order.” After alleging the default of the 
sank to pay the assessment, the amended declaration prayed for a 

idgment against the bank for the sum of the assessment, that is, $18 

. per share on the 274 shares of stock of the thresher company, which 


stood on the books of that company in the name of the bank. 


AL- 


AMO aon cabaibras 


Mr. Justice Wuirer, delivered the opinion of the court: 

The questions principally discussed at bar relate to the alleged re- 
pugnancy to the Constitution of the United States of the Minnesota 
law of 1899, by virtue of which the receiver asserted his power and 

ithority to sue in a court of another jurisdiction than that of Minne- 
sota to enforce the assessment made by the court of Minnesota on the 
stockholders of the thresher company. But antecedent to that ques- 

: we must consider and dispose of the propositions arising from the 
tenth ground of the demurrer; that is, that under the averments of the 
bill there was no liability on the bank as the facts alleged from which it 
is asserted the liability arose showed that the act of the bank in sub 
scribing to the stock was «/tra vires and prohibited by the provisions of 
the national banking act. We say this is antecedent because, if from 
the averments of the declaration, aside from the validity or invalidity 
of the act of 1899, there could be no liability on the bank to pay the 
assessment, it will be unnecessary to consider whether the Minnesota 
statute added such conditions to the obligation resulting from the 
stock subscription at the time it was made as to cause the statute to 
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be repugnant to the contract or any other clause of the Constituti 
of the United States. 

At the time the bank took the stock in the thresher company it y 
provided in § 3 of article 10 of the Constitution of Minnesota as follow 
‘*Each stockholder in any corporation (excepting those organized 
the purpose of carrying on any kind of manufacturing or mechani 
business) shall be liable to the amount of stock held or owned by hin 

If the thresher company was organized solely for manufacturi 
purposes, it is of course apparent that under this provision of the M 
nesota Constitution the stockholders of the company would not 
liable for its debts. Senour Mfg. Co. v. Church Paint & Mfg. Co. 
Minn. 294. It has, however, been decided by the Supreme Court « 
Minnesota that unless it unquestionably appears that a Minnesota co 
poration claiming to be a manufacturing corporation was organized f: 
the exclusive purpose of engaging in manufacturing and such inci 
dental business as might be reasonably necessary for effecting th: 
purpose, the exception in the Minnesota Constitution to which refe: 
ence has been made would not apply, and the double liability would 
result. State ex rel. Clapp v. Minnesota Thresher Mfg. Co. 40 Minn 
213, Merchants’ Nat. Bank v. Minnesota Thresher Mfg. Co., 90 Minn. 
144. 

(The court here reviews, in detail, the Minnesota decisions and 
continues :) 


Accepting this construction given by the Supreme Court of Minne- 
sota to the articles of association, by which alone the incorporators 
under those articles can be taken out of the exemption accorded by the 
Constitution of Minnesota, it follows that the thresher company was 
organized to embark in the purely speculative business of buying and 
selling the stock and assets of an existing and insolvent corporation, 
with power, but without the obligation, to engage, as an independent 
enterprise, in a manufacturing business. 

Now, the limitations upon the powers of national banks were clearly 
poin'ed out in California Nat. Bank v. Kennedy, 167 U. S. 362, where 
it was said: 

‘It is settled that the United States statutes relative to national 
banks constitute the measure of the authority of such corporations, and 
that they cannot rightfully exercise any powers except those expressly 
granted or which are incidental to carrying on the business for which 
they are established. Logan County Nat. Bank v. Townsend, 139 U. S. 
67. No express power to acquire the stock of another corporation is 
conferred upon a national bank, but it has been held that, as incidental 
to the power to loan money on personal security, a bank may, in the 
usual course of doing such business, accept stock of another corpora- 
tion as collateral, and by the enforcement of its rights as pledgee it 
may become the owner of the collateral, and be subject to liability as 
other stockholders. Germania Nat. Bank v. Case, 99 U. S..628. So, 
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30, a national bank may be conceded to possess the incidental power 

accepting, in good faith, stock of another corporation as security 

‘a previous indebtedness. It is clear, however, that a national bank 
a 2s not possess the power to deal in stocks. The prohibition is im- 


4 ed from the failure to grant the power. First Nat. Bank v. Na- 

i nal Exch. Bank, 92 U. S. 128.” 

:. As no authority, express or implied, has ever been conferred by 

: statutes of the United States upon a national bank to engagein or 
y note a purely speculative business or adventure, accepting the 


vy of the articles of association by which the bank was denied the 
‘fit of the exemption accorded by the Constitution of Minnesota, 
illows that the bank had no power to engage in such business by 
ng stock or otherwise. The power of a national bank to engage in 
character of business which the articles of association of the 
‘sher company manifested, as defined by the supreme court of 
nnesota, cannot be inferred to have been possessed by the bank as an 
lent of securing a present loan of money, or as a means of protect- 
itself from loss upon a pre-existing indebtedness. To concede 
t a national bank has ordinarily the right to take stock in another 
poration as collateral for a present loan or as a security for a pre- 
isting debt does not imply that, because a national bank has lent 
’ money to a corporation, it may become an organizer and take stock in 
iew and speculative venture; in other words, do the very thing 

ich the previous decisions of this court have held cannot be done. 

The speculative venture, therefore, which the bank undertook, as 

id by the Minnesota court, when it engaged in taking the stock in 

thresher company being w/tra vires, it follows, under the settled 

es hitherto applied by this court, that the bank, despite the sub- 
scription, was entitled to plead its want of authority as a defense to 
the claim of the receiver. The doctrine on the subject was stated in 
De la Vergne Refrigerating Mach. Co. v. German Sav. Inst. 175 U.S. 
,0, where it was said: 

‘‘The doctrine that no recovery can be had upon the contract is 
based upon the theory that it is for the interest of the public that cor- 
porations should not transcend the limits of their charters; that the 

4 property of stockholders should not be put to the risk of engagements 
A which they did not undertake; that, if the contract be prohibited by 
statute, everyone dealing with the corporation is bound to take notice 


of the restrictions in its charter, whether such charter be a private act 
‘ ra general law under which corporations of this class are organized.” 


And, moreover, the authorities cited in the case just referred to 
conclusively establish that the principle which the case announced as 
to the power of a corporation to avail of the defense of w/tra vires had 

} been previously conclusively settled in this court. Indeed, the case 
irising on the record presents an obvious dilemma, which is this: If 
the construction of the articles of association given by the Supreme 
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Court of the state of Minnesota, by which alone the double liabili 
can be enforced, is accepted, then there was no liability because 
ultra vires. If, on the other hand, we were to disregard the constr 
tion given by the Supreme Court of Minnesota to the articles of ass 
ciation, we should be constrained to the conclusion that those artic! 
but endowed the incorporators of the thresher company with the pow 
to carry on a manufacturing business; and, as a mere incident, to a 
quire for the purposes of such business the property of the car cor 
pany; and it would follow that there was no double liability, by for 
of the exception created in the Constitution of Minnesota. 

The judgment must be reversed and the case remanded with dire 
tions to sustain the demurrer and enter judgment for the bank. 


Mr. Justice Haran concurs solely upon the authority of Californi: 
Nat. Bank v. Kennedy and the previous cases announcing the doctrine 
which was adhered to and applied in that case. 


Mr. Justice Brewer (with whom concurred Mr. Justice Brown) dis- 
sented. They held there is nothing in the organization of a national 
bank that puts it outside of the ordinary rules governing corporations, 
whether we consider the rights, obligations, or the remedies in actions 
by or against it. It is authorized to do a banking business, and, like 
any other corporation, its powers are limited by the terms of the 
charter. A national bank may not engage in manufacturing, for its 
charter gives it no authority therefor. Neither can a manufacturing 
corporation engage in banking, and foralikereason. Neither one can 
engage in the business of buying and selling stocks, because authority 
therefor is not granted in the charter of either; but, nevertheless, each 
has authority to take stock in another corporation as security for or in 
payment of a debt. It was so long since decided by this court,—First 
Nat. Bank v. National Exch. Bank, 92 U. S. 122. 

In the case before us the bank had a claim against the Northwestern 
Manufacturing & Car Company. This was in 1884. The car company 
was in financial trouble and had been placed in charge of a receiver 
appointed by a state court. The bank, in connection with other credi- 
tors of the car company, organized a new corporation—the Minnesota 
Thresher Manufacturing Company—to buy the entire plant of the car 
company. It was so purchased and the bank surrendered its claim, 
taking in payment thereof preferred stock in the thresher company. 
The latter company carried on business until it failed, and then pro- 
ceedings were had by which the defendant in error was appointed 
receiver and an assessment made by order of the court, which assess- 
ment is the basis of this action. Now, in accordance with the decision 
of this court in 92 U. S., supra, the bank had a right to surrender its 
claim and take stock in payment thereof. It did so, and, so far asthe 
record shows, everything was done in good faith and in the belief that 
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1e best interests of the bank would be promoted thereby. Having 
us become a stockholder in the thresher company, it was entitled to 
the benefits and subject to all the liabilities which attached to 
ynership of the stock. The fact that the arrangement antedated the 
rganization of the thresher company is immaterial, for, until the 
rangement was carried into effect, the claim of the bank against the 
r company was undisturbed. To hold that a national bank may 
ce, in satisfaction of a claim, stock in a corporation already existing, 


— 


Ee es cnet tee 


a 


| cannot agree to take in such satisfaction stock in a corporation to 
4 reated, and which is afterwards created, and whose stock is issued 
i. t in payment of the claim, is to create a distinction without a dif- 
nee, and to sacrifice substance to form. The transaction is pre- 
‘ly the same as though the thresher company had been fully organ- 
l, and thereafter the bank surrendered its claim against the car 
npaay for stock in the thresher company, and that, as held in 92 
S., is perfectly legitimate. It held that stock for nearly a score of 
! years, its right to so hold being, so far as the record shows, unchal- 
.ged by the government or any stockholder, and enjoying during 
t time all the benefits and profits resulting from such holding. 
‘inally the thresher company became embarrassed. Its creditors 
ceeded against it, and then for the first time is it discovered that 
' the holding by the bank of stock in the thresher company was un- 
\uthorized and illegal, and now it repudiatesits liability as stockholder, 
and leaves the burden of the thresher company’s debts to be borne by 
he other stockholders. Certainly there is little in this to appeal to 
» sense of justice. 

The bank was not, as suggested, investing in any merely speculative 
siness. It was not accepting stock in a corporation organized for 
the business of buying and selling. It was no more engaged in a 
speculative transaction than if it had taken a piece of real estate in 
satisfaction of a debt, hoping that the time would come when that real 
estate would be worth as much or more than the debt. The object of 
the organization of the thresher company, as stated in its charter, was 
to purchase the plant of the Northwestern Manufacturing & Car Com- 
iny—that is, to buy a single property which was then in the hands 
of the court, and likely to be sacrificed in judicial proceedings. Clearly 
the creditors thought that, by acquiring title and possession of the 
2 entire plant, they could realize more than by a receiver’s sale to out- 
side parties ; and at the same time, contemplating the possibilities of 
the future, they provided in the charter for the carrying on of a general 
manufacturing business. The scheme is clearly set forth in the fol- 
lowing passage from the opinion of the supreme court of Minnesota, 

quoted in the opinion of this court : 
There are two general purposes for which the corporation was 
organized, as declared by the articles,—one, the purchase of the capital 
stock, evidence of indebtedness, and assets of an existing corporation ; 
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and the other, the manufacture and sale of all articles, implement 
and machinery made of wood and iron, or either of them, and t! 
manufacture of the materials therein used. The first purpose do 
not appear to be a necessary incident to the second one. On the contra: 
the corporation was authorized to buy and sell the stock, choses 
action, and assets of the Ncrthwestern Manufacturing & Car Compa1 
mentioned in the articles, without ever engaging in the business « 
manufacturing. The first purpose appears to be independent of t! 
second one, for the power to buy necessarily includes the incident 
power to use, collect, deal with, or sell the stock and assets of t! 
then-existing corporation. Nor does it fairly appear, expressly or | 
necessary implication, from the language of these articles, that suc! 
stock and assets were to be purchased only as a necessary incident t 
the declared purpose of manufacturing all articles which are made « 
wood and iron, or either of them. (go Minn. 148.) 

Clearly the thresher company was no speculative corporation, but 
an ordinary and legitimate business venture. Suppose the bank had 
been the only creditor, is it possible that it could not have taken the 
whole car company’s plant in satisfaction of its claim, and then held it 
in the hopes of being able to realize fully on the property ? And if it 
could do so, acting alone and for its single interest, what is there in 
the organization of a national bank which prevents it doing the like 
thing in conjunction with other creditors ? 

Of course, as held by the supreme court of Minnesota, unless the 
thresher company was organized solely for the purpose of carrying on 
a manufacturing business, its stockholders would, under § 3 of article 
10 of the constitution of Minnesota, be subject to the double liability. 
For if a power to engage in manufacturing exempts stockholders from 
double liability, no matter what other business the corporation is 
chartered to carry on, every corporation organizing under the Min- 
nesota statutes would include that among its charter powers. We 
ordinarily accept the construction by a state supreme court of its Con- 
stitution and laws as conclusive. In this case the construction placed 
by the Supreme Court of Minnesota upon this clause in the Constitu- 
tion is so obviously right as to preclude the necessity of defense. 


STOCKBROKER AND CUSTOMER. 


Relation of pledgee and pledgor exists although broker advances entire amount to buy 
stock—Broker cannot sell without giving such notice of time and place of sale as law 
requires—Otherwise will be liable for conversion. 


Content et al. v. Banner, New York Court of Appeals, February 27, 1906. 


Where a stockbroker advances the whole amount necessary to purchase securities 
for a customer, instead of only a percentage (margin), the contract relation between 
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roker and customer is, nevertheless, pledgee and pledgor; and a sale of the stock by 
he pledgee (upon non-redemption by the pledgor) without notice of the time and place 
f sale, constitutes a conversion in the absence of agreement dispensing with notice, or 
viding for other disposition of the pledged property. 
In this case a notice by broker to customer that unless he took up stock by a certain 
it would be sold, held insufficient notice of time and place of sale and rendered the 
<er liable for conversion of the stock. 


Appeal from Supreme Court, Appellate Division, First Department. 


Action by Harry Content and others against Peter Banner. From 
idgment of the Appellate Division (96 App. Div. 625), affirming a 
lgment for plaintiffs, defendant appeals. Reversed. 


WittaRD BartLett, J. This action was brought to recover a bal- 
» alleged to be due upon a stock transaction in which the plaintiffs 
ted as stockbrokers for the defendant. The plaintiffs, on April 21, 
, bought stocks for the defendant, as his brokers, without requir- 
y the advance of any margin by him and carried the same for him 
‘several months when they requested the defendant to receive the 
ires so purchased and pay the purchase price thereof and their com- 
ssions. He did not comply with this request, and thereafter, under 
te of August 8, 1900, the plaintiffs sent to the defendant a letter, 
only portion of which material to this appeal is as follows: ‘‘In- 
ismuch as the stock has not yet been sold, we wish to give you a 
urther opportunity to take it up or to supply us with sufficient margin 
»carry itif you so desire. If, however, you do not make suitable 
arrangement in this respect before Monday next (August 13) we shall 
sell this stock for your account and hold you responsible for the loss.” 
No further or other notice of the intended sale was given. On August 
13, 1900, the stocks were sold by the plaintiffs ‘‘on the curb,” that is 
say, in the roadway near the sidewalk in Broad street in the city of 
New York, where brokers gather and deal in securities which are not 
listed at the New York Stock Exchange. The sale resulted in a ioss 
with which the plaintiffs sought to charge the defendant in this action. 
The trial judge ruled that the amount of the plaintiffs’ recovery was 
not to be reduced by reason of any irregularity in the notice of sale or 
by any irregularity in the sale itself; to which ruling the defendant 
excepted. Exception was also taken by the defendant to the refusal 
of the court to submit to the jury the question of the market value of 
the stock, and to the refusal to submit the question as to what was the 
highest market value between August 13, and September 15, 1900. 
The plaintiffs recovered a verdict for the whole amount claimed. 
In this case, although the brokers advanced the whole of the 
amount necessary to purchase the securities instead of only a percent- 
age thereof (which has come to be commonly known asa margin), the 


376 THE BANKING LAW JOURNAL, 


relation between them and their customer was that of pledgees an 
pledgor, as in Markham vy. Jaudon, 41 N. Y. 235, Baker v. Drake, « 
N. Y. 518, and many other cases in this state based upon speculati’ 
stock transactions. Under the contract, arising by operation of lay 
out of the relation between the parties, a sale of the stock by_ th 
brokers, without notice of the time and place of sale, constituted ; 
conversion, in the absence of an agreement dispensing with suc! 
notice or providing for otherwise disposing of the pledged property 
No such stipulation existed here. The notification of the plaintiffs 
intention to sell the stock, contained in their letter of August 8, 1900, 
was manifestly defective and insufficient. It contained no statement 
of the time when it was proposed to offer the stock for sale, nor any 
intimation whatever as to the place at which it would be sold. The 
language was such, it is true, as to convey the idea that no sale would 
be attempted before the following Monday, but there was no other in- 
dication in reference to time. It was impossible to gather from the 
terms of the notice whether the sale would take place on Monday, or 
a week or a month thereafter, or on any day in the intervening period. 
As to the proposed place of sale, the notice does not contain a scintilla 
of information. It requiresonly the most cursory reading of the letter 
to lead to the conclusion that, if the defendant was entitled to any 
notice at all of the time and place of the sale of the stocks which the 
plaintiffs were carrying for him, such notice was not furnished by that 
letter. 

But it is suggested that the defendant was not entitled toany notice 
of sale whatever, because by his answer and upon the trial he took the 
position that the stocks were purchased under an arrangement where- 
by the plaintiffs were bound to sell them for the defendant’s account, 
after carrying them a few days, when instructed to do so; that the de- 
fendant ordered them to be sold within three days; and that the plain- 
tiffs neglected to comply with the order, by reason of which the de- 
fendant sustained damage to the amount of $525. The jury found 
against the defendant on this claim, but it is not perceived that there 
is anything in it which precludes the defendant from insisting that, 
if the plaintiffs were carrying the stocks for him under his agree- 
ment to pay for them when required, as the plaintiffs asserted was 
the fact, they could not lawfully sell the stock without notice. The 
sale ‘‘on the curb” without notice was clearly a conversion of the 
pledged stock. ‘‘ For a conversion of the pledge, the pledgee was 
liable for the damages sustained by the defendant, but whether they 
would equal the amount of the claim would depend upon the facts de- 
veloped.” Gruman v. Smith, 81 N. Y. 25. In holding, as he did in 
substance, that the sale as made was not a conversion, the learned trial 
judge took the question of the defendant’s damages by reason of the 
conversion out of the case altogether. This, we think, was error de- 
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nanding a reversal of the judgment, and a new trial should be granted, 
osts to abide event. 


Cutven, C. J., and O’Brien, Haicut, Vann, Werner, and Hiscock, 
]., concur. 


Judgment reversed, etc. 


FALSE REPORT OF CONDITION. 


: —_ 
| ty of attesting directors—Must exercise reasonable supervision and care, but are 
= Lf 1: . 

t insurers of fidelity of employees or bound to know all that books and papers show. 


Mason v. Moore, et al., Supreme Court of Ohio, February 2, 1906. 


One Mason sued the directors of the First National Bank of New 
sbon, Ohio, to recover $2000 damages sustained by reason of having 
hased certain stock of the bank in reliance upon its published 
statement of condition, attested by three of the directors, which 
tement was false, showing a less amount of deposits and a 
eater amount of resources than was actually the case. This was 
ause a number of false entries had been made by the cashier who 

1 absconded. Mason had paid $1000 for 1o shares of the bank’s 
stock, in reliance upon the statement of condition, when in fact the 
bank was insolvent. In addition to losing this amount, he was com- 
pelled to pay another $1ooo upon an assessment of 100 % on its 
shares. The attesting directors had no knowledge of these false 
entries and nothing had previously occurred to their knowledge to 
excite their suspicion or distrust the cashier. They had received no 
conpensation and had placed implicit confidence in the cashier who 
was false to his trust. 

The action was dismissed as to the non-attesting directors and the 
juestion of the liability of the three directors, who had attested the 
talse report, was left to the jury which brought in a verdict in their 
tavor. On appeal, the judgment in favor of the directors is affirmed. 
; The following is the syllabus of the decision of the Supreme Court : 

; 1. To the directors of a bank are committed the general manage- 
. ment and supervision of its affairs, but they are authorized to appoint 
4 . cashier and confer upon him the usual powers pertaining to such an 

office, and to him may be properly confided the custody of the money, 
securities, and valuable papers of the bank, and the supervision of its 
books and accounts; and, while this does not absolve the directors from 
the duty of reasonable supervision and the exercise of that degree of 
care which is exercised by ordinarily careful and prudent men, acting 
under similar circumstances, yet they are not insurers of the fidelity 
of the cashier and other agents whom they have appointed; and, where 
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such directors act in good faith, and with ordinary care as define 
above, they are not responsible for losses resulting from the wrongf 
acts or omissions of such cashier or other agents, unless the loss is 
consequence of their own neglect of duty. 

2. The directors of a bank are not held, as a matter of law, t 
know all its affairs, or what its books and papers would show, a1 
such knowledge cannot be imputed to them for the purpose of charg 
ing them with liability. 

3. In an action against the directors of a national bank by one wh 
purchases some of its stock, relying on the statements contained in it 
report to the Comptroller of the Currency as to its resources and lia 
bilities, which report was attested by the directors and published as 
the statute directs, some of which statements are false, whereby th: 
purchaser is damaged, it is not error for the court to charge the jury 
that: ‘‘It must appear by a preponderance of the evidence that, at the 
time of the attesting and publication of said report the directors so at- 
testing this report, or, who assented to and directed the publication of 
the same, did so knowing said report to be false, or under such cir 
cumstances as will warrant the jury in finding, by a preponderance of 
the evidence, that such director, or directors, by the exercise of ordi- 
nary care and prudence, would have known that the said report was 
false in some one or more of the particulars set forth in the petition.” 


RELEASE OF SURETY. 


Renunciation as provided in Negotiable Instruments Law means release—Must be in 
writing to release surety on negotiable instrument. 


Baldwin v. Daly, et al., Supreme Court of Washington, January 10, 1906. 


The holder of a negotiable promissory note brought action against 
the two makers thereof. At the trial, one of the makers offered oral 
evidence tending to show that he was only surety upon the note sued 
upon and that he was released from his liability thereon by virtue of 
an agreement with the holder, whereby he had paid part of the debt 
due, in consideration of being released from the remainder. 

This evidence, the trial court rejected, holding that oral evidence 
was not competent to prove either such maker was only surety on the 
note, or that he had been released from liability thereon. 

He appealed from the judgment against him and the Supreme Court 
of Washington, affirming the judgment, 

Held: The ruling of the trial court, to the effect that it is incom- 
petent for one of two or more makers of a joint and several promis- 
sory note to show by parol that he is in fact only a surety, and that he 
was known to be such by the payee named in the note when the note 
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was taken, is contrary to the ruling of this court in Culbertson v. Wil- 
cox, 11 Wash. 522, and Bank of British Columbia v. Jeffs, 15 Wash. 
230. Itisapparent, however, that this question is not a material one 
1ere, unless it is to be held that the appellant Peter was entitled to 
show that the respondent had released him from liability on the note. 
In this question the appellant suggests two considerations, either of 
which he contends is fatal to the appellants’ claim: First, that no con- 
sideration for the alleged release was pleaded; and, second, that a re- 
ease cannot be shown by parol. 

As to the first point, it was alleged that for an immediate payment 

a part of the debt, all of which was not then due, the respondent 
igreed to release the appellant, who wasonly a surety, from his obli- 
a cation to pay the remainder. And while it is true that courts have 

lisagreed on the question whether the payment of a part of a debt is 

sufficient consideration to support an agreement for the release of 

the whole, this court has taken part with thecourts holding such con- 

acts to be founded on a sufficient consideration, and we think the 

i pleading sufficient in that respect. See Brown v. Kern, 21 Wash. 211. 

We are constrained to hold, however, that the second contention 
must be sustained. Section 122 of the negotiable instruments act reads 
as follows: 

‘‘The holder may expressly renounce his rights against any party 
to the instrument, before, at, or after its maturity. An absolute and 
unconditional renunciation of his rights against the principal debtor 
made at or after the maturity of the instrument discharges the instru- 
, ment. But a renunciation does not affect the rights of a holder in due 
course without notice. A renunciation must be in writing, unless the 
instrument is delivered up to the person primarily liable thereon.” 

This plainly provides that the renunciation of a debt must bein writ- 
ing where the debt is evidenced by a negotiable instrument, and, if 
‘‘renunciation” is used therein in the sense of ‘‘release,’”’ there can be 
no question that the appellant must show a written renunciation in 
order to prove the allegations of his answer. Counsel for the appel- 
lant argues that the word is used in a sense different from that of re- 
lease, and that, while a renunciation must be by a writing, a release 
may be proved by parol. But we cannot think the statute permits of 
this distinction. The words ‘‘the holder may expressly renounce his 
rights against any party to the instrument” must refer to the release 
and discharge of a party to the instrument from his obligation to pay 
it, else they can have no legitimate meaning. 


The judgment is affirmed. 
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ORAL ACCEPTANCE OF CHECK. 


Negotiable Instruments Law requires acceptance to be in writing—Where drawee bai 
answering inquiry over telephone, states that check is ‘‘ good” or ‘all right,” uy 
faith of which check is cashed, bank not bound by such oral statement, and 1 
liable to purchaser of check. 


Van Buskirk v. State Bank of Rocky Ford, Supreme Court of Colorado, December 4, 1905. 


Bank A and Bank B did business in the same town. A check drawn on A by 
of its depositors was presented to B, with request for cash. B telephoned A, asking 
the check was good. <A answered it was ‘‘ good” or ‘‘all right.” B thereupon cas! 
the check. A few minutes afterward the drawer stopped payment of the check by 
Later, the same day, B presented the check, and A refused payment because of the sto; 
order, although the funds were sufficient. Thereupon B sued A upon the ground t! 
A had promised to pay the check. 

Held:. Under the Negotiable Instruments Law a bank is not liable on a check unt 
it accepts or certifies it, and such acceptance must be in writing. A parol promise to pa 
a check does not bind the bank. Action against A dismissed. (Consideration of suffi 
ciency of answer that check was ‘‘ good” or “all right” as constituting an oral promis 
to pay, or rendering bank liable to one parting with money on faith thereof, held unn 
cessary in view of requirement that acceptance must be in writing.) 


Appeal from Otero County Court; Marion F. Miller, Judge. 


Action by the State Bank of Rocky Ford against H. Van Buskirk. 
From a judgment for plaintiff, defendant appeals. Reversed. 


CampsBeELL, J. The parties are doing a separate banking business 
in the same town. A check drawn on the appellant by one of its de- 
positors was by the payee presented for payment to the appellee. Ap- 
pellee telephoned to appellant, asking if the check was good, and was 
informed that it was ‘‘good,”’ or ‘‘all right.”” This was the extent of 
the information given, and there was no promise by appellant that it 
would accept or pay the check, unless the information given is in law 
that promise. Appellee then paid the check upon the strength of the 
foregoing reply to its question, but otherwise would not have cashed 
it. A few minutes thereafter the drawer appeared before the drawee 
(appellant) and stopped payment, of which appellant immediately 
advised the appellee. Afterwards, and on thesame day, when appellee 
presented the check, duly indorsed, to appellant for payment, the lat- 
ter refused to pay it because it had been directed by its depositor not 
to do so, although at the time, the drawer had, and still has, with ap- 
pellant sufficient funds for such payment. Thereupon this action was 
brought by appellee against appellant to recover the amount of the 
check, upon the ground that appellant had promised to pay it. The 
trial court submitted the case to the jury, upon the theory that the 
cause of action stated in the complaint, setting up the foregoing facts, 
was based upon an implied parol promise to pay. The verdict and 
judgment were for the plaintiff, and the defendant appeals. 
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The two chief points relied upon by defendant below (appellant 

re) are (1) that under our negotiable instrument law passed in 1897 

1 action will not lie in favor of the holder of a check against the 
-awee, unless and until the same is accepted or certified by the drawee, 
ich acceptance or certification must be in writing, and (2) that, if a 
rol acceptance or promise to pay is binding, no such promise was 
ablished by the evidence. 

1. The courts of England and America have often held that, at the 
nmon law, though many of the rules and principles applicable to 
ls of exchange apply to bank checks, the two kinds of instruments 
» not identical. Regardless of the common-law rights of the parties 
ler the facts of this case, we think there can be no doubt as to the 
rectness of appellant’s leading contention that, under our negotia- 
- instrument law, the drawee of a check is not liable to the holder, 
ess and until he accepts or promises to pay the same, and such as- 

sent to his liability must be in writing. Section 126 of our act defines 

ill of exchange as ‘‘an unconditional order in writing addressed by 

; one person to another, signed by the person giving it, requiring the 
person to whom it is addressed to pay on demand or at a fixed or de- 
terminable future time, a sum certain in money to order or to bearer.”’ 
Section 185 reads: ‘tA check isa bill of exchange drawn on a bank 

able on demand. Except as herein otherwise provided, the 
provisions of this act applicable to a bill of exchange payable 

F on demand apply to a check.”’ At the common law, a bill of ex- 

% change payable on demand need not be presented for acceptance. I[n- 

l, strictly speaking, there is no such thing as acceptance of a check 

in the ordinary sense of the term; yet, by consent of the holder, the 
lrawee bank may enter into an engagement quite similar to that of 


wis 


was so 


am 


i eptance by certifying the check to be good, instead of paying it. 
; > Daniel on Negotiable Instruments (4th Ed.)§ 1601; section 143 of our 
ict. A check isa species of bill of exchange, viz., that particular kind 
- bill which is drawn on a bank and payable on demand. Under 
: ir act, it need not be presented for acceptance, unless it contains an 
: express stipulation to that effect. Section 143. 

* Before the passage of our negotiable instrument law, this court 


, had ruled, in accordance with the weight of authority, that a right of 
ion does not exist in favor of the holder of a check against the 
rawee bank where there has been by the latter no acceptance or 

promise to pay. Colo. Nat. Bank v. Boettcher, 5 Colo. 185, reaffirm- 
ed in Boettcher v. Colo. Nat. Bank, 15 Colo. Our statute has ex- 
ressly so enacted. Section 189. The same cases, at least tacitly, 
»gnized the doctrine that such acceptance or implied promise might, 

n the absence of a statute to the contrary, be proved by parol testi- 
mony, but this doctrine is abrogated by our statute as we proceed to 


4. & 


show. According to this statute, though all bills of exchange are not 
checks, yet, as a check is therein expressly said to be a bill of exchange 
\@ y P y g 
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drawn on a bank, and payable on demand, every check is a bill; th: 
is, it is a species of a bill. So that, though a check need not be pr: 
sented for acceptance in order to render the parties thereto liable, stil! 
as the check itself does not operate as an assignment of any part of t! 
fund to the credit of the drawer with the bank, and the drawee ban! 
is not liable to the holder, unless and until it accepts or certifies th 
check (section 189) and as (section 185), except as in the act otherwis 
provided, all of its provisions applicable to a bill of exchange payab 
on demand apply to a check, and as no contrary provision for the ac 
ceptance of or promise to pay, a check has been made, the provisio: 
applicable to a bill of exchange that acceptance or certification, when 
made, must be in writing, applies also to a check. There being n¢ 
pretense in this case that the promise to pay, or certification, or ac- 
ceptance, of the check sued upon was in writing, the holder was not 
entitled to sue the bank upon it. There are distinctions between an 
action ona bill or check as an accepted bill and one founded on a breach 
of promise to accept. Boyce v. Edwards, 4 Pet. 111; Henrietta Nat. 
Bank vy. State Nat. Bank, 80 Tex. 648. But we do not consider that 
such distinctions are important here. This action was based upon a 
p2rol promise to pay the check. Acceptance of a bill at common law, 
and under our statute, is merely the signification by the drawee of his 
assent to the order of the drawer. The legal meaning of an accept- 
ance is that the acceptor engages to pay the instrument according to 
the tenor of his acceptance. In other words, it is a promise to pay. 
Neg. Inst. Law §§ 62, 132; 1 Daniel on Neg. Inst. (4th Ed.) § 475. 
This action is one by a aolder of acheck against the drawee, based upon 
a parol promise of the latter to pay, and it cannot be maintained. 

2. It is well to observe that this is not an action to recover money 
lost by the fraud or wrongdoing of another, and if such were the cause 
of action pleaded—the evidence would not support it. The only claim 
made by plaintiff is that the information which the appellant gave in 
response to an inquiry was, in legal effect, a promise to pay the check 
when the same was presented for that purpose. There is no pretense 
that the information given was false; it is conceded that the answer to 
plaintiff's inquiry, on which the promise rests, was true; hence there 
is present here no element of an action ex delicto. In thus disposing 
of the case, upon the ground that a promise such as here relied upon 
must be in writing, we are relieved of the necessity of considering 
whether the mere oral statement by the drawee bank that a check 
drawn upon it is ‘‘good” or ‘‘all right,” gives rise to an action in favor 
of one who parts with money upon the faith of it. 

The judgment should be reversed, and the cause remanded, with 
instructions to the tria] court to dismiss the action. 


Reversed. 


Garsert, C. J., and Steere, J., concur. 
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With your kind permission, our talk to-night will be on the 
subject of starting a new savings bank in the Greater New York, 
under the laws of the State as at present existing. 

During the past ten years the number of saving banks in this 
city has increased but little; Mr. Kilburn, the Superintendent of 
Banks, is reported to have said but a few months ago that he 
authorized only seven savings banks during his whole term of 
office, nearly ten years; but for the last new months, or, I may 
perhaps say, for the last year, a number of new savings banks 
have been organized, and several more are now projected; the 
reasons for this late activity are several: first of all, there is no 
question but that the regular increase in the population of our 
Empire City is great enough to justify the establishment of new 
savings banks, whilst, at the same time, the constant opening of 
new neighborhoods and new settlements within the limits of the 
greater city are continually creating a demand for savings banks 
in such localities, affording greater convenience of access to many 
depositors. 

I take it, also, and this is probably one of the principal reasons 
for this great increase lately noticed in the organization of new 
savings banks, that many state banks and trust companies, hav- 
ing branches in outlying districts, are offering constant induce- 
ments to savings depositors, not openly using the word “‘savings”’ 
for such accounts, as this is forbidden by law, but under the thin 
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interest departments, 


99 66 


disguise of “home departments, 
departments,”’ etc. 

This competition is, in certain districts, quite lively, a 
although state institutions having to keep cash reserves and 
pay dividends to their stockholders can only with difficulty co: 
pete successfully with our mutual savings institutions, yet the: 
is no question but that they are doing the business now, as 
rule offering 342 interest, under conditions similar to those « 
accounts opened in savings banks, and in some cases giving out 
little steel banks as an inducement to open accounts. 

There can be no question but that many of these banks tak 
such accounts only as a means of popularity and of increasing 
their regular commercial accounts, yet these accounts foot wu; 
fairly large sums, and in every way must be looked upon as a 
direct competition with the regular savings banks; and it be- 
hooves us on our part to offer to depositors every advantage 
consistent with our kind of business, remembering that the word 
“‘savings” has now got to be considered in our city as a symbol 
of safety, and this means that a depositor will, nine times out of 
ten, prefer to open an account in a regular savings bank rather 
than with a bank having an “‘interest,’’ or ‘home,’ or ‘“‘special 
deposit’ department. 

Usually the first idea of a new savings bank emanates with two 
or three wide-awake, public-spirited citizens living in a certain 
district, who are of the opinion that there should be a savings 
bank in that neighborhood, so as to permit inhabitants thereof 
to make deposits more conveniently than heretofore ; this matter 
being talked over among these few friends, it is decided to call a 
meeting, which is usually composed of, say, ten to fifteen citizens, 
by no means necessarily wealthy, but of good standing, and living 
in the locality and known to each other. 

At this meeting, of course, a great deal of talk is indulged in, 
and happy are these gentlemen if among their acquaintances they 
have one man thoroughly posted as to savings banks, and who 
will clearly explain to them all the pro and con of a savings bank, 
all the drawbacks, disadvantages and responsibilities, financial and 
otherwise, that they will incur, as well as the prospective advan- 
tages to the neighborhood. 

Notwithstanding the fact that our savings banks are supposed 
to be well-known to all as mutual concerns belonging absolutely 
to the depositors, yet it will often be found, even among the 
educated portion of the community, that many have an idea that 
stock is issued and that the enterprise is a financial one for the 
profit of the incorporators should it succeed. 

Should you ever be called upon to attend at such meeting, 
owing to your knowledge of the savings bank business, you can 
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do a very good work in explaining to those present that no 
financial profit is to be expected upon starting a savings bank, 
but, on the contrary, the trustees will, for the first few years, have 
to put their hands in their pockets to support the institution. 

Take a copy of the law with you; it is chapter 689, article 
3, of the laws of 1892, and subsequent amendments; perhaps 
you will be interested to know that the copy I have before me 
bears the following imprint: ‘‘Prepared by Andrew Hamilton” ; 
you have all heard of this gentleman, who has lately become so 
prominent in insurance circles, and is usually called ‘“‘Andy” or 
‘‘Judge’’ Hamilton. 

Now after having called perhaps several meetings and brought 
together not less than thirteen citizens, who have made up their 
mind, knowing all the facts of the case, to apply to the super- 
intendent for a charter, let us see what is the next step; but first 
[ will say that thirteen is the minimum number of trustees required 
by law, but it is far more desirable to have a larger board, and 
probably twenty would be a fair number; don’t forget that the 
more trustees you have, the less each will have to contribute for 
the first few years to the support of the institution. The Bowery 
Savings Bank has over forty trustees, the law indicating merely 
a minimum number. I will say, however, that the average number 
of trustees in the savings banks in New York State, is between 17 
and 18 for each bank. 

At a general meeting of all the proposed incorporators an 
agreement should be reached, first as to the name of the corpora- 
tion, the place of business, that is, not necessarily the rooms or 
building, but as near as possible thereto; the question of finances 
should be thoroughly discussed, and in a general way it would 
be well to come to some conclusion as to the amount of money 
that each trustee will be expected to pay towards the support of 
the institution; some calculation should be made as to the rent, 
salaries, expenses, etc. 

Referring to this, I will mention that for the past year the 
Superintendent of Banks has required the following from the incor- 
porators of a proposed savings bank, in addition to the statutory 
formalities as to the certificate, advertising, etc. etc. He requires 
a joint and several undertaking from all the incorporators, 
guaranteeing to pay the depositors a dividend of at least 342% 
per annum, and to pay the expenses of the institution until such 
time as the bank will have a surplus with which to pay such 
expenses and ultimately reimburse the incorporators for their 
advances ; in addition to this he demands a bond, signed by an 
approved surety company, guaranteeing this undertaking; this 
last requirement of the Superintendent is something new and had 
not heretofore been required, but it seems that on examining a 
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savings bank last year it was found that nearly all the origi: 
trustees had resigned and new ones had been elected, and the: 
fore, the Department was practically without guarantee. 

These advances, as stated above, are usually found to contin 
for three or four years, and sometimes a little longer ; the num! 
of trustees will determine the extent of each individual contrib 
tion, and such advances, I may say, will vary from $100 to $300 
per annum for each trustee, according to the location, the expense 
incurred, and especially according to the rent to be paid for the 
banking building. 

After the bank becomes self-supporting, these advances are 
returned gradually, usually by partial annual repayments to the 
incorporators, together with interest at varying rates, as decided 
by the board of trustees. 

Not a single savings bank started in Greater New York for 
many years has failed of success; some of them have been slower 
to develop than others, but they have all become self-supporting, 
and therefore, the incorporators may weil look upon these advances 
as a loan to the institution, which they will receive back with 
interest after a certain number of years, that is, from the time 
the bank earns enough money, over and above its dividend, to 
become self-supporting. 

The next important thing is to sign a certificate, a blank form 
of which will be supplied by the superintendent on demand, giv- 
ing the name of the proposed corporation, its place of business 
(if this is not decided upon, the ward will be sufficient), and the 
names, residence, occupation and post-office address of each member 
of the corporation. This certificate contains also a declaration 
that each member will accept the responsibilities and faithfully 
discharge the duties of a trustee, when authorized according to 
the provisions of law, and it should be acknowledged in duplicate; 
one copy is to be filed with the bank superintendent in Albany, 
and another must be filed in the office of the clerk of the county 
within sixty days of its acknowledgment. 

Whilst mentioning this certificate I will say that it is a wise 
plan to consult the superintendent before going any further in 
the matter, and indeed, before filing the certificate with him; he 
may have objections as to the name, locality, proposed trustees, 
etc., and I recommend as an act of courtesy, as well as wisdom, 
the interviewing of Mr. Kilburn before taking any official steps 
in the incorporation of a savings bank. 

Having received the superintendent’s provisional assent to the 
project, the above certificate should be filed as stated, the superin- 
tendent having sixty days to approve or disapprove of the project. 

A notice of intention to organize the bank must be published 
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it least once a week for four weeks, previous to the filing of the 
ertificate, this notice to specify the names of the incorporators, 
the name of the proposed bank, and the location of the same, 
ind a copy of this notice must be mailed to every savings bank 
doing business in the county; affidavits for having done the 
above must also be filed with the superintendent. 

The next official step is an examination by the superintendent. 
[he law says that he must be satisfied as to the following: 

“First: Whether greater convenience of access to a savings bank 
will be afforded to any considerable number of depositors by 
opening a savings bank in the place designated in the certificate.’’ 

“Second: Whether the density of the population in the neighbor- 
hood designated for such savings bank, and in the surrounding 
country, affords a reasonable promise of adequate support to the 
enterprise.”’ 

“Third: Whether the responsibility, character and general 
fitness for the discharge of the duties appertaining to such a trust 
of the persons named in the certificate, are such as to command 
the confidence of the community in which such savings bank is 
proposed to be located.” 

If the superintendent is satisfied from his own knowledge or 
from information gained, that the organization of the proposed 
savings bank will be a public benefit, he will, within sixty days 
after the same has been filed, issue under his hand and seal a 
certificate of authorization to the persons named in the certificate, 
or to a portion of them, together with such other persons as a 
majority of those named in the certificate shall approve. He then 
transmits such certificate of authorization to the county clerk of 
the county in which the savings bank is to be located, whose duty 
it is to file the same, attaching it to the certificate of incorpora- 
tion previously filed with him. 

If on the contrary, the superintendent is not satisfied as to 
the desirability of the establishment of the proposed bank, he will, 
within sixty days from the filing thereof, give notice to the county 
clerk that he refuses to issue a certificate of authorization to the 
proposed savings bank. 

Only upon the filing of the certificate of authorization do the persons 
named therein and their successors become a corporation, and it 
can only receive deposits after it shall have transmitted to the 
superintendent of banks, the names, residence, and post-office ad- 
dress of each of the officers of the bank. 

The law also provides that the savings bank must commence 
business within one year after the certificate of authorization is 
filed, or forfeit its rights and privileges as a corporation, but the 
superintendent of banks, may, for satisfactory reasons, extend 
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the term within which such business may be commenced, for no’ 
more than one year. 

We have now considered the legal steps necessary for establis! 
ing a savings bank; let us next consider for a little while th: 
practical work expected from the trustees. The thirteen or mor 
organizers of the bank, or, perhaps I might say, the few organ- 
izers who are enterprising, public-spirited and unselfish enough tc 
take upon themselves a great deal of the work, should meet fre- 
quently both before the certificate is signed and forwarded to 
Albany and afterwards. As soon as thirteen citizens have signed 
the certificate, it is well then to increase the board to the number: 
decided upon, say twenty, or thirty, or more, as may be decided 
upon. 

Committees should be appointed, first, on taking up the legal 
matters involved, that is the acknowledging of the certificate 
before a notary public, the signing of the joint and several under- 
taking to the superintendent, and the getting of the surety bond 
guaranteeing this undertaking to the superintendent; the latter, 
I may say, is not an expensive matter; for instance, a bond of 
ten thousand dollars, renewable every year, may be had for from 
twenty-five to fifty dollars a year. Then a committee on site 
should be appointed to select a banking room likely to appeal to 
the community as to central position, easy accessibility, etc., and 
in this respect I will say that, although the matter of rent is a 
heavy item in the first year’s expenditures of a savings bank, it 
is a very important part of the undertaking. I may say to you 
that the experience of a savings bank, not a thousand miles from 
Brooklyn, shows how necessary this question of site is; in a 
certain locality, where a savings bank was started, an excellent 
corner store was rented, but unfortunately not on the leading 
avenue of the locality, and where the population, although select, 
was by no means numerous; the consequence was that the de- 
positors did not come in, notwithstanding the good standing and 
excellent efforts of the officers; a few years afterwards, it moved, 
within the district, to a busy and more popular avenue, where it 
immediately began to grow, and it is now a good, sound and 
going savings bank with a fair surplus. 

Then a committee on by-laws should be appointed; there, 
again, care should be taken to steer betwen the Scylla of short 
and incomplete by-laws and the Charibdis of verbosity; there is 
a middle way, and it should be selected. I do not want to be 
personal in this matter, but I will say to you that in the February 
and March numbers of the BANKING Law JourNAaL, of which old 
and conservative magazine I am the associate editor, you will 
find a description of by-laws as extracted from the by-laws, rules 
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and regulations of over 300 savings banks in the Union, and which, 
| think, you will find sufficiently complete to serve as a basis, or, 

might say, a skeleton or foundation to build upon, a complete 
set of by-laws to fit with the desires of the trustees, the environment 
of the proposed bank, etc. You will, I think, all agree with me 
that it is better to take a complete summary, as it were, of all 
the different points to be covered by the by-laws than to write 
to a few neighboring banks for their by-laws; at all events let a 
committee be appointed to draft these by-laws, which should be, 
in my opinion, divided into two parts, the first relating to the 
)rganization of the bank, duties, powers and responsibilities of 
the trustees, directors, committees, officers, etc., and the second 
part, which is to be printed in the pass-books of the bank, to 
contain the rules and regulations relating to depositors; these 
rules should be made in a general way as plain as possible, cover. 
ing fully the ground in as short and concise way as practicable. 

Then a committee should be appointed on the matter of furnish- 
ing the bank, that is, the desks, chairs, tables, etc.; this com- 
mittee could also report as to the cost, etc., of the stationery 
and books, etc. and let me tell you here that a new savings bank 
can do no better than to start right, and this means to adopt 
the card system for every routine work of the bank, with the 
exception of the general books, that is to say, the general ledger 
and journal. Cards are undoubtedly the order of the day, and 
every progressive savings bank officer knows their use, and, I 
might say, their necessity; therefore, begin right, and you will 
have no annoying or expensive change to make afterwards. 

All these committees, including a committee on finances, and 
perhaps others as may be suggested, should report at meetings, 
which, I think, should be held, say, once a week after the cer- 
tificate of organization has been sent to Albany; on receipt of 
the Superintendent’s authority a general meeting should then be 
had for the receipt of all the reports of these committees and 
the important work of organizing the corporation and electing 
its officers. 

On this subject, of course, I can say nothing, presuming always 
that the very best men among the trustees and the ones most fit 
for the positions will be duly elected, but at the same time I will 
give a word of caution as to the selection of the officer, who may 
be a trustee or not, who will have charge of the running work of 
the bank. It is not usually practical at first to pay the president, 
vice-presidents, etc., any salary, but only the man who is selected 
to do the current work of the bank; he should be thoroughly fit 
for the position, and that is where you gentlemen come in, you 
who have been brought up in savings banks, and who understand 
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their peculiar business and their routine work, etc.; I have alway 

strongly recommended every new savings bank to engage th 

services of an experienced savings bank man; of course we al! 
realize that a new savings bank must be exceedingly close in its 
expenses for the first few years, as they come out of the pocket: 
of the trustees, and but a comparatively small salary can be paid, 
yet, I consider such a position a desirable one for any young man 
if he is active, enterprising, genial in his manner towards deposi- 
tors, and has sufficient tact to get along with the trustees and to 
please them; I am sure that it is a fine opportunity, and I don’t 
mind saying to you that, were I twenty-five years younger, there is 
no position that I would much prefer to that of a secretaryship, 
or, as it is called in some banks, a treasurership or comptrollership, 
of a new savings bank. The position is, as a rule secure; it is 
an honorable ambition to build a going savings bank, and, after 
a while, the trustees, recognizing your work, will not fail to make 
it remunerative to you; it demands, undoubtedly, a good general 
knowledge of the business, and now-a-days, as said at the begin- 
ning of this talk, that a number of new savings banks are start- 
ing, and, as you know, several more are projected in this borough 
and also in Manhattan, it is well that all of you gentlemen get 
a good running knowledge of the business of the organization and 
management of a savings bank; you will open to yourselves 
chances of preferment and advance, and those of you who give 
the matter thorough attention and are qualified, may, from time 
to time, as new savings banks continue to open, get excellent 
chances of success; I advise you to keep well posted as to all 
this work; read the financial papers: discuss savings bank 
questions with friends and experts. The Savings Bank Section of 
the American Bankers’ Association will soon publish their book of 
printed forms, reproducing over half a thousand of the most 
typical and distinctive forms used by the savings banks in the 
United States; I would advise your studying these; they are an 
education to savings bank clerks and officers ; we are apt to think 
that we New Yorkers know all that is worth knowing, but I as- 
sure you that we don’t know it all, and during my extensive 
travels throughout the United States I have often found, far away 
from home, many new and excellent methods, especially in the 
progressive West and Far West. 
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A DISCUSSION OF THE TRANSFER TAX LAW OF NEW 
YORK STATE. 


SPECIAL REFERENCE TO POINTS OF INTEREST TO 
DEPOSITORS AND DEPOSITORIES. 


PAPER READ APRIL 26, 1906, BEFORE BROOKLYN CHAPTER, AMERI- 
CAN INSTITUTE OF BANK CLERKS, BY FRANK JULIAN PRICE, 
ATTORNEY FOR THE STATE COMPTROLLER IN RESIDENT 
TRANSFER Tax CASEs IN Kincs County, N. Y. 


It is commonly supposed that the right to dispose of property 
by will and the right to inherit are and always were natural 
rights—that one could always receive at the death of another 
what that other at his death willed to give him; and that one 
could always give away his own property by will to whomsoever 
he wished at his death. Such is not the fact, either in this country 
or in England, or in most, I believe, of the countries of Europe. 
In Italy, for instance, one-half of the property of a decedent, irre- 
spective of the terms of his will, must be distributed among his 
children. In France, where the Code Napoleon obtains, a certain 
portion of the estate also must go to the children, where there 
are any, and the law absolutely prevents any other disposition 
of such portion. In England, prior to the passage of the Statute 
of Wills in the reign of Henry VIII. the right to dispose of real 
property by will did not exist, and the right to will personal 
property was very limited. As our laws are an outgrowth of the 
common and statute laws of England, it is plain, therefore, that 
the rights both to give away and to receive by will are statutory 
rights, not natural rights. Indeed, the Supreme Court of the 
United States, in the case of Magoun v. Illinois Trust & Savings 
Bank, 170 U. S. 283, stated the following principle and deduc- 
tion (I quote the language of the decision): ‘‘The right to 
take property by devise or descent is the creature of the law and 
not a natural right—a privilege—and, therefore, the authority 
that confers it may impose conditions upon it. From these 
principles it is deduced that the State may tax the privilege, dis- 
criminate between relatives, and between these and strangers, and 
grant exemptions, and is not precluded from this power by the 
provision of the respective constitutions requiring uniformity and 
equality of taxation.’”’ In this same case was also enunciated the 
principle stated in the language of the court as follows: “An in- 
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heritance tax is not one on property but one on succession, i. e. 
upon the right of succession to property.’’ The basic right o 
the State to impose an inheritance tax having therefore been uj; 
held by the highest court of the land, let us look for a moment 
at the actual law of New York State, which is only one of severa 
States in the Union .in which this method of imposing taxes is 
in vogue. 

On June 10, 1885, an act to tax gifts. legacies and collateral! 
inheritances in certain cases was passed in this State. Twenty 
days after its final passage this act took effect, 7. e., on June 30 
1885. Modifications of this law were made from time to time by 
successive legislatures, until it was, in 1892, repealed and re-en- 
acted in the main, and became chapter 399 of the laws of 1892, 
passed April 30, of that year, and entitled ‘‘an act in relation to 
taxable transfers of property.’’ In 1896 came another substantial 
re-enactment of the Transfer Tax Act of 1892, which included 
several amendments and modifications that had been passed in 
the interim; and this chapter 908 of the laws of 1896 was the 
Transfer Tax Law substantially from that time down to June 1, 
1905, when the whole law was carefully examined, revised and 
amended so as to make the enforcement of its provisions more 
certain and more effective, and which also specifically exempted 
transfers to educational, charitable, missionary, benevolent, hos- 
pital or infirmary corporations equally with a bishop or religious 
corporation who have been so exempted since 1892. The codifica- 
tion of 1896 with all amendments prior to 1905 as amended and 
re-enacted by Chapter 368 of the laws of 1905, in effect June 1, 
1905, is the Transfer Tax Law of to-day in New York State. 

Such in brief is an outline of the history of this law which has 
yielded many millions to the treasury of the State of New York 
since the passage of the original act, and under which several 
thousand estates per annum pay in revenues on the average suf- 
ficient to defray from 15 to 20% of the annual State Budget. 
Upwards of 400 leading litigated cases, ranging from simple con- 
tests in the Surrogate’s courts to the settlement of the most 
complex questions in the Court of Appeals, have been instrumental 
in construing a great variety of phases and shades of meaning 
of this Act. There is, of course, much other Transfer Tax litiga- 
tion in the courts on which opinions are not written. 

The amounts collected out of the individual transfer tax pro- 
ceedings have ranged from sums of $1.00 or less to the record 
figure of $1,934,753.00, which latter tax was paid in 1900 on the 
transfer of an estate of approximately $40,000,000 belonging to 
a resident of England named Smith to a collateral relative of the 
decedent. 
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The receipts into the State Treasury during the fiscal year 
ended September 30, 1905, on account of the Transfer Tax, 
amounted to $4,627,051.43 of which amount the sum of $556,- 
406.84 was collected in Kings County. The payments from the 
Treasury during the said fiscal year aggregated nearly $32,000,000, 
the bulk of which was paid into the general fund, or about 17 % 
of the general fund budget for the said fiscal year. 

To come down, however, to matters of particular interest to 
you gentlemen present. One portion of the law in which I ap- 
prehend you are most interested is known as Section 227, and is 
as follows: 


“If a foreign executor, administrator or trustee shall assign or 
transfer any stock or obligations in this State standing in the 
name of a decedent, or in trust for a decedent, liable to any such 
tax, the tax shall be paid to the State Comptroller or the 
Treasurer of the proper county on the transfer thereof. No safe 
deposit company, trust company, corporation, bank or other 
institution, person or persons having in possession or under con- 
trol securities, deposits or other assets belonging to or standing 
in the name of a decedent who was a resident or non-resident, or 
belonging to or standing in the joint names of such a decedent 
and one or more persons, including the shares of the capital stock 
of, or other interests in, the safe deposit company, trust company, 
corporation, bank or other institution making the delivery or 
transfer herein provided, shall deliver or transfer the same to the 
executors, administrators or legal representatives of said deced- 
ent, or to the survivor or survivors when held in the joint names 
of a decedent and one or more persons, or upon their order or 
request, unless notice of the time and place of such intended de- 
livery or transfer be served upon the State Comptroller at least 
ten days prior to said delivery or transfer ; nor shall any such safe 
deposit company, trust company, corporation, bank or other in- 
stitution, person or persons, deliver or transfer any securities, 
deposits or other assets belonging to or standing in the name of 
a decedent, or belonging to, or standing in the joint names of a 
decedent and one more persons, including the shares of the capital 
stock of, or other interests in the safe deposit company, trust 
company, corporation, bank or Other institution making the 
delivery or transfer, without retaining a sufficient portion or 
amount thereof to pay any tax and interest which may thereafter 
be assessed on account of the delivery or transfer of such secur- 
ities, deposits or other assets, including the shares of the capital 
stock of, or other interests in, the safe deposit company, trust 
company, corporation, bank or other institution making the 
delivery or transfer, under the provisions of this article unless the 
State Comptroller consents thereto in writing. And it shall be 
lawful for the said State Comptroller, personally or by represen. 
tative, to examine said securities, deposits or assets at the time 
of such delivery or transfer. Failure to serve such notice or 
failure to allow such examination, or failure to retain a sufficient 
portion or amount to pay such tax and interest as herein pro- 
vided, shall render said safe deposit company, trust company, 
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corporation, bank or other institution, person or persons liable 
to the payment of the amount of the tax and interest due or 
thereafter to become due upon said securities, deposits or other 
assets including the shares of the capital stock of, or other in- 
terests in, the safe deposit company, trust company, corporation, 
bank or other institution making the delivery or transfer, and, 
in addition thereto, a penalty of one thousand dollars; and the 
payment of such tax and interest thereon, or of the penalty above 
prescribed, or both, may be enforced in an action brought by the 
State Comptroller in any court of competent jurisdiction.” 

This section is section 228 of the old law—the statute of 1896, 
amended so as to bring within its provisions assets standing in 
the joint names of a decedent and one or more persons. Failure 
to observe these provisions renders the corporation, institution or 
person liable to the payment of the amount of tax and interest 
thereon and a penalty of $1,000. A certain construction of this 
section appeared in the case of Rathbun v. the Bank of the Metro- 
polis, reported in the New York Law Journal of June 15, 1904, 
The bank refused to turn over moneys deposited to the executor 
of the estate, contending that they were justified in not doing so 
because the plaintiff had failed to give the notice to the State 
Comptroller of the application to withdraw the funds; and the 
court said: ‘“‘Under section 228 of Chapter 908 of the Laws of 
1896, as amended by chapter 101, Laws of 1902, the obligation 
to give the notice of delivery or transfer of deposits, etc., there 
required to be given to the State Comptroller, rests upon the 
bank and not upon the plaintiff. As soon as the demand on the 
bank is made it should determine whether or not it will make a 
delivery or payment. If it decides to pay, it should then notify 
the State Comptroller of its intention to do so, as provided in 
the statute referred to. For these reasons I think the plaintiff is 
not bound either to give the notice referred to or to prove that 
it was given. The failure of the bank to perform a duty in this 
respect imposed by statute cannot affect the right of the plain- 
tiffs to recover.”’ 

It is customary with many of the banks and safe deposit com- 
panies, where two or more persons rent a box in their joint names, 
to make a contract with such persons, that either of said persons 
or the survivor shall have uninterrupted access to the deposit box, 
and the amendment of 1905 will doubtless change this practice. 

A very much earlier decision, bearing, however, rather on the 
point of a corporation’s right to transfer upon their books stock 
standing in the name of a non-resident decedent, contained this 
line: ‘‘All administrators are made liable for the tax, and cor- 
porations can transfer stock standing upon their books in the 
name of a non-resident decedent on/y at their peril, until the tax 
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is paid.’”” This was Matter of Romaine, 127 N. Y. 80, and the 
decision was under the Act of 1887. 

Thus we see that, under the law, there is a well-defined obli- 
gation on the part of the custodian or depositary to give notice 
to the Comptroller or his representative of the intended transfer 
of personal property to the representative of a decedent. 

The notice should be full and explicit and uniform as far as 
possible. To that end I have prepared copies of the following 
form for use by banks or trust companies intending to transfer 
deposits with them in the name of a decedent, or in the joint 
names of a decedent and one or more persons, or in trust for 
another : 





To the Comptroller of the State of New York. 
Dear Sir: 
Please take notice that Pass Book No. ___, issued by 
| this Institution in the name (or names) of = 
| and credited with a balance of $ , has been presented 


by , the executor (administrator or survivor), who 
notifies us of the death of , late a resident of Kings 





County, and desires to transfer the amount therein specified. 
Kindly give us your consent to transfer such account, and 
| oblige, BOUTO SOMMOCTTE, — ccccwrecsecececccesencsece 





It has been the custom for many banks in Kings County to send 
the representatives of estates to me, as the State Comptroller’s 
attorney, to procure waivers and consents to transfer deposits in 
the names of decedents. Three years ago there was no difficulty 
in meeting the requirements of these representatives when they 
called in person, as, of course, they have a right todo. The city, 
however, has grown at such a pace, and with it this practice of 
sending representatives in person for waivers, that [ should like 
the co-operation of the banks in another method of procuring 
waivers, i. e., by mail. If a representative of an estate calls at 
your bank it is a simple matter for a clerk to fill out a blank 
form like the one just read, with the necessary data, and mail 
same to me at once, informing the representative that two days 
later the money could be withdrawn or the account changed, as 
the case required. In the interval your notice would reach my 
office, and the usual consent would be at once mailed back to 
your bank. This custom would save the journey of your client 
to and from my office, and would, I think, result in simplifying 
and really expediting the transfer of accounts into the represen- 
tatives’ hands. At any rate, not more than one day would be 
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lost to those having the right to the deposits. The expense t 
the bank would be the nominal one of postage, and the troubk 


merely the filling out of the blank form, which would not take 


two minutes. In cases of imperative necessity, however, your client 
could, of course, procure the necessary waiver by applying in per- 
son with the bank-book of decedent—preferably balanced—and ; 
certificate from the Board of Health showing the death of dece- 
dent, or letters testamentary or of administration, or a certifi- 
cate showing that such letters had been granted by the Surrogate. 

Let us now look at the matter of deposits made in Savings 
banks in trust by a decedent in his life time for another. The 
matter of Totten (179 N. Y., p. 112) is a leading case of this 
kind. Mr. Totten was administrator of the estate of Fanny Lat- 
tan, who in her lifetime opened a certain account in a certain New 
York bank with her own money, entitling her pass-book Fanny 
A. Lattan, Trustee for................ (naming the beneficiary in each 
instance.) She drew against and deposited in these accounts at 
will. Finally she withdrew the deposits. Emile Lattan claimed 
$1,775.03 and interest from her administrator, which he alleged 
to be due by reason of certain deposits made by the decedent in 
the Irving Savings Institution, as trustee for the said Emile Lat- 
tan. The Court held: “A deposit by one person of his own money 
in his own name as trustee for another, standing alone, does not 
establish an irrevocable trust during the lifetime of the depositor. 
It is a tentative trust, merely, revocable at will, until the deposi- 
tor dies or completes the gift in his lifetime by some unequivocal 
act or declaration, such as delivery of the pass-book or notice to 
the beneficiary. In case the depositor dies before the beneficiary 
without revocation or some decisive act or declaration of dis- 
affirmance, the presumption arises that an absolute trust was 
created as to the balance on hand at the death of the depositor.”’ 

It has been the practice to consider money deposited in trust 
by a decedent who retained the bank-book during his lifetime, and 
withdrew interest and principal, and added thereto from time to 
time, as a gift of property of the decedent intended to take 
effect at or after death, and therefore taxable. This question is 
now on appeal to the surrogate of Rensselaer County in the 
Matter of the Charlotte E. King Estate. 

In the Matter of Sheedy (N. Y. Law Journal, May 25, 1905), 
Surrogate Thomas, upon an accounting in this estate, held that, 
upon all the facts shown, the sum of $3,000, deposited by the de- 
cedent in the Bowery Savings Bank to the credit of “Patrick 
Sheedy in trust for Joanna Sheedy,” was a part of the decedent’s 
estate. That the rights of the beneficiary are at most conditional 
and defeasible, and do not become effectual or complete until, on 
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the death of the depositor, his power to revoke the trust is gone 
(citing Matter of Totten (179 N. Y. 112), and if the beneficiary 
designated is not then alive the initiated trust is altogether at an 
end, and the fund passes to the legal representatives of the de- 
positor. 

JOINT ACCOUNTS—HUSBAND AND WIFE. 

The most frequent deposits of this nature are where a deposit 
is made in a savings bank in the joint names of husband and 
wife, payable to either; and the courts have held that, where the 
money was the husband’s, the act of depositing it in the joint 
name of himself and wife would indicate an intent to vest in the 
wife title to the money should she survive him. Whitlock v. 
s3owery Savings Bank, 36 Hun 460; Platt v. Grupp, 41 Hun 
177; Wortmann v. Robinson, 44 Hun 357. 

In the Matter of Augsbury v. Shurtleff, 180 N. Y. 138, it was 
held that an instrument executed by husband and wife addressed 
to a savings bank, in which each had a separate account, request- 
ing that their accounts be merged, so as to run to either or to 
the survivor of them, constitutes an order that their accounts be 
changed so as to make each the joint owner of the entirety, so 
that, upon the death of one, the survivor would become the 
owner of the whole; it is not executory, however, until presented to 
the bank and the changes made; and consequently, where one of 
the parties died before the order had been complied with, it was 
held that the instrument did not create either a gift inter vivos 
or a gift causa mortis of the fund belonging to the deceased party. 

WHERE ‘‘EITHER OR THE SURVIVOR MAY DRAW.” 


An entry in a savings bank pass-book representing moneys de- 
posited by a husband, reading ‘Albany Savings Bank in account 
with Mrs. A. P. B. or J. C. B. her husband, or the survivor of 
them,’’ constitutes the parties joint owners of the deposit, and en- 
titles the wife, if she survives her husband, to take the deposit, 
and it is not necessary to the validity of the gift that the pass- 
book should be delivered to the wife. McElroy v. Albany Savings 
Bank, 8 App. Div. 46. McElroy v. National Savings Bank, 8 App. 
Div. 192. Where the husband dies survived by his wife, the taxa- 
bility of deposits of this nature, as being a gift to take effect at 
or after the decedent’s death, has not been passed upon. 

In the Matter of Hallenbeck v. Hallenbeck, 103 App. Div. 109, 
it appeared that, several years prior to decedent’s death, she de- 
livered to the savings bank a written direction to add the name 
of her niece as owner and creditor of the moneys on deposit or 
which might thereafter be deposited by her, so that either or the 
survivor might draw the funds in part or in whole, and a new 
pass-book was issued, which read, ‘‘Huldah Van Aernam or Hul- 
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dah B. Hallenbeck. Pay to either or the survivor of either. | 

Account with Albany County Savings Bank, Albany, N. Y.” [: 
was held that the form of the account invested Huldah B. Ha! 
lenbeck with a prima facie title to the money deposited therein 
and that before such prima facie title could be destroyed there 
must be a finding that the change in the account was made for 
some other purpose than to pass title, for example, for the con- 
venience of Huldah Van Aernam in making withdrawals; that, ii 
there was an understanding that such transfer and change of ac- 
count was in payment for services, such consideration, however 
slight, was good as between the parties and passed irrevocable 
title to the fund. 

To the same effect, see Kelly v. Home Savings Bank, 103 App. 
Div. 141, where it was held that, with respect to alleged gifts of, 
or trusts created in, savings bank accounts, unless there is a 
clearly expressed transfer or trust agreement showing the interest 
of the donor or trustee, whenever there is an apparent attempt 
to make a gift or create a trust, the interest of the alleged donor 

‘or trustee is a question of fact to be determined after an examina- 
tion of all the circumstances in each case. 
““MOTHER OR DAUGHTER.” 


Where the decedent deposited a sum of money in a savings 
bank, in an account entitled ‘Julia Cody or daughter Bridget 
Bolin,” and the pass-book came into the hands of the daughter, 
who thereafter retained it during her mother’s life, it appearing 
that the mother, because of infirmities, was the object of solici- 
tude and care, the court held on the accounting, wherein the 
daughter claimed the deposit as a gift, that the facts did not au- 
thorize the inference of a gift or a transfer of title. Matter of 
Bolin, 136 N. Y. 177. To the same effect Wood v. Zornstorff, 59 
App. Div. 538. 

I desire to acknowledge my indebtedness in the preparation of 
the foregoing somewhat cursory discussion to the works of Green, 
Fallows, Carter and McElroy on the Transfer Tax Law, which I 
have freely used, particularly in the matter of the litigated cases 
referred to. 





— 





| 








SAVINGS AND TRUST DEPARTMENT. 399 


SAVINGS BANK ASSOCIATION OF THE STATE OF 
NEW YORK. 


The thirteenth annual convention of the Savings Bank Association was held 
dnesday, May 9, in the Chamber of Commerce building, New York. The con- 
tion was called to order by President Van Rensselaer, who gave the following in- 
sting figures: 


. 
> ~ . . . P 

On the first of January, 1906, the 130 savings banks in this state had 2,569,770 
L. 1 accounts, a gain for the last year of 126,247 accounts. During the year 1905 the 
"4 unt due depositors by the savings banks of this State had increased over $93,000,- 
‘ é : 

af While this growth is very much larger than that in any previous year, yet the 


1s, computed on the market value of investments, has increased during the year 
ss than $600,000, Mr. Van Rensselaer said that the amount due depositors on 
ry I, 1995, was $1,292,358,866.96, and the surplus, computed on the market 
of the assets, was $112,834,424.92, which represents 8.7 per cent. of the deposits. 
rinkage in percentage of from 12% @ on January I, Igoi, to 8.7 percent. on Janu- 

I, 19060, 
William J. Coombs, president of South Brooklyn Savings Bank, presented a “Plan 
urrency Refurm.” He was followed by Frank W. Tausig, Professor of Eceno 


RET, 


sat Harvard. who spoke on the subject of “Reform in Currency and Banking 

1 Special Reference to Crises.”’ 

Frank A. Vanderlip’s address on ‘The Credit of the City of New York” received 
nsiderable attention. He presented the following interesting figures as to the debt 


— 


Metropolis: ‘‘Taking the situation at the beginning of the present year, that be- 

g the latest date for which detail figures can be had, we find the gross funded debt 
ling at just $600,000,000, We must at once cut off $170,000,000 from that, how- 

for the city holds that amount of its bonds in its own treasury for the credit of 

the various sinking funds. A total of $430,000,000 of outstanding funded debt does 
ook so great for a city of 4,000,000 people, but that amount may still be reduced. 

We may now make a further reduction of $135,000,000 of bonds, for the payment of 
specific revenues were pledged long before the creation of Greater New York. 

[hese revenues are to-day much larger than 1s necessary for the purpose, and no tax- 
yayer will be called upon to contribute by direct taxation one dollar for their redemp- 
That brings our total down to $295,000,000 but we may make further reduc- 

ns. Of that amount $46,000,000 bonds were issued to provide funds to build the 
subway. No one doubts that the rapid transit property is valuable enough to take 





» of that obligation. No one believes that there is need for those bonds to become 
jirect burden upon the taxpayers. This brings us down to $249,000,000; but this 


MELE 


$249,000,000 of obligation was not incurred without a great increase of the city’s real 
property. There has been value received. There is included in that total bonds is- 
1ed for dock purposes. The income from the city’s docks to-day produces a net 
turn equal to paying the interest on $50,000,009 of dock bonds and providing fully 
for a sinking fund for their redemption. There are then materially less than $250.- 
10,000 of bonds, the interest and sinking fund requirements of which must be pro- 
vided for by direct taxation.” 
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AMERICAN BANKERS’ ASSOCIATION. 


Meeting of the Executive Committee of the Savings Bank Se, 
tion of the American Bankers’ Association. 

The executive Committee of the Savings Bank Section of the American Bank 
Association held their meeting on May Ist, at 2 P. M., atthe Bankers Life Insura: 
Company’s office, 31 Nassau Street. The following members were present: Lu 
Teter, Chairman, Cashier Chicago Savings Bank, Chicago, Illinois; Hon. Myrot 
Herrick, Society for Savings, Cleveland, Ohio; Edward E. Duff, Vice-Presid« 
Peoples Savings Bank, Pittsburgh, Pa.; Chas. E. Sprague, President Union D 
Savings Institution, New York City; G. Byron Latimer, Secretary Irving Savi 
Institution, New York City: P. Le Roy Harwood, Treasurer Mariners Savings Ba 
New London, Conn.; E. Quincy Smith, Vice-President Union Savings Bank, Wa 
ington, D. C.; Chas. E. Mills, Cashier Peoples Trust & Savings Bank, Clinton, low 
John F. Flack, President City Savings Bank, Omaha, Neb.; J. H. Johnson, Casi 
Peninsular Savings Bank, Detroit, Mich.; A. C. Tuttle, Naugatuck Savings Bat 

_ Naugatuck, Conn.; and William Hanhart, Secretary. 


statistics, and the proposed change in the constitution, altering the titles of the off 
cers, and permitting the election of vice-presidents in all states having ten or mor 
savings banks. 

734 
the date of the last Convention in Washington, D. C., in October 1905, to 972 at 
the present dite, showing an increase of 238 members in six months. 


This Section is growing very fast, the membership having increased from 


The book of Printed Forms, comprising over half a thousand of the most dis- 
tinctive forms used by savings banks throughout the United States, will be ready for 
delivery to subscribers in a few weeks; the committee fixed the price at $12 per copy 
to members of the American Bankers’ Association. 

Saint Louis has been chosen as the city where the next Convention of the Ameri- 
can Bankers Association will be held, at a date not as yet fixed, but in all probability 
towards the middle of October. 

The Savings Bank Section will presumably hold their meeting on the day pre- 
vious to the opening of the general Convention, as customary for the past three years 


Committee on Joint and Trust Accounts of the Savings Bank 
Section of the American Bankers Association. 

This Committee, composed of George C. Burgwin, Esq., Chairman, Vice Presi- 
dent of the Dollar Savings Bank of Pittsburgh, Pa.; Wm. R. Creer. Esq., Secretary, 
Cleveland Savings & Loan Company of Cleveland, Ohio; John F. Flack, Esq., Presi- 
dent, City Savings Bank of Omaha, Nebraska, and Secretary Hanhart, met in Pitts- 
burgh on the 8th of May. 

The important matters of joint accounts and accounts in trust were fully discuss- 
ed; and, in accordance with the desire expressed at the last Convention, the Chair- 
man of the Committee was requested to communicate with representative savings 
banks throughout the United States with a view of ascertaining the present law in 
their respective States concerning joint accounts and accounts in trust, and also re- 
questing information as to the methods used in the opening and adjustment of such 
accounts. 

It is expected that this Committee will be enabled, from all the data received, to 
place some practical recommendations before the next Convention. 
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THE PROPOSED ACT RELATING TO INTERSTATE BILLS 
OF LADING. 


.DDRESS OF THOMAS B, PATON, OF THE NEW YORK BAR, BEFORE THE THIRD 
ANNUAL CONVENTION OF THE NEW JERSEY BANKERS’ ASSOCIATION, 
HELD AT THE HOTEL CHELSEA, ATLANTIC CITY, APRIL 27, 1906. 

HAVE béen invited by the officers of your Association to address you upon the 
subject of the bill which has been introduced In Congress at the present session rela- 
ting to interstate bills of lading, the passage of which is being advocated by the 

rican Bankers’ Association, and is receiving the earnest and active support of bank- 
all over the country, as well as of many connected with the shipping interests. A 
er presentation of the subject will require a statement of the existing situation with 
rence to transactions in bills of lading, showing the need for a remedy; and then 
the American Bankers’ Association has taken the matter up and appointed a com- 
e to work out a solution; what this committee has done for the banking inter- 
ind the degree of progress made or of success attained down to the present time. 
BANK FUNDS A NECESSITY TO INTERSTATE COMMERCE. 
Last year the total agricultural and manufactured products of this country ap- 
mated twenty billions of dollars, a very large proportion or which entered into 
nterstate commerce of the country. The cotton crop of the South, the grain and 
of the Middle West, the flour of Minnesota, the lumber from the forest regions, 
anned fruit and fish from California, and the numerous other products of farm, 
» and factory, are in great quantities put on railroad cars or on boats and shipped 
some point beyond the state wherein they are produced. In the movement of our 
rops and the shipment of our varied products at the present day, the banker has 
» to be a necessary factor. Not only is he collecting agent of the shipper for the 
hase price of the goods, but our interstate commerce has so grown and develop- 
it it is absolutely impossible for the shipper to carry on his business with his own 
ted capital and to a very large extent he must obtain advances of: money from 
banker upon the security of the goods in transit. A conservative estimate places 
total amount of money advanced by the bankers of the country last year in aid of 
‘rstate commerce at the enormous sum of $2,500,000,000, 
[he situation which the bankers of the country are facing at the present time is 
while these enormous advances are a necessity to commerce, and if withheld or 
1 the shipper would suffer and interstate commerce be crippled—and this would 
t particularly the small shipper, whose only security is the goods, as distinguished 
n the large shipper, who might obtain advances upon his personal credit—the bill 
iding representing the goods in transit upon pledge of which such advances are 
le is not, in its present form and in its legal effect as defined and governed by vary- 
x state laws, a safe or sufficient security, but is susceptible and has, in numerous in- 
inces, been made an instrument of fraud, causing serious money losses, The ef- 
t and aim is to so perfect the bill of lading and surround it by legal regulation as 
make it a measurably safe security. 
THE BILL OF LADING AS A SECURITY. 
What is the bill of lading, and to what extent is it now a security? When a 

\ipper entrusts his goods to a carrier it is very evident that he cannot, either per- 

nally or by agent, accompany each shipment to see that it is safely carried and 
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properly delivered at destination ; he must have some written evidence from the ca 
rier that his goods have been received and of the agreement that they will be delive 
ed. This written evidence, which is a necessary part of the shipment, is the bill 
lading, which is both a receipt for the property and a contract to deliver it at destir 
tion to the party to whom it is sent. Originally, there was only one kind of bill 
lading, what is known as the straight bill or straight consignment. Where a party 
Omaha sold and shipped goods to a party in Chicago and received a bill of lading, 
which the Chicago party was named as consignee, the carrier fulfilled his contra: 
when the goods were delivered to the party named. Such delivery was not depend 
ent upon the production aad surrender of the bill of lading, which was not required | 
the early common law. The bill of lading was useful to the shipper as evidence 
the contract to deliver the goods, but it was not a contract to deliver only to the holde 
of the bill, upon its production and surrender, and it carried no title to the propert 
Such a straight bill of lading, it is readily seen was in no sense a security. It ga\ 
the consignee the possession of the property before he paid for it, and did not prote 
the shipper, or the pledgee of the shipper, who desired to hold or retain the goods as 
security for the money. 

The necessity that bills of lading should be an evidence of title to the property s 
as to protect the holder or his assignee in his right to the goods until paid for, led t 
the practice of issuing bills of lading to the “order” of the shipper, by the terms o 
which the property was held subject to order, and was deliverable only upon produc- 
tion and surrender of the bill; and this necessity has also led to the enactment of 
statutes in many of the States designed to give an assignable or negotiable effect t 
bills of lading so that the bill should be the documentary evidence of title to the goods 
vest such title in the transferee, and thus facilitate commerce by affording a security 
to those who make advances upon bills of lading in its aid. 

The growing custom of using bills of lading as an assignable document of title 
has led many of the State courts to hold, in the absence of statute, that a bill of lading 
is an assignable document so as to vest in the assignee an equitable title to the prop- 
erty, and in some eighteen or twenty States the Legislatures, to remove the common 
law uncertainties as to the effect of transfer of bills of lading, have enacted laws, in 
various phraseology, conferring upon such bills a negotiable or title-conveying effect to 
a greater or less extent. Unfortunately these statutes are not all alike. In some, bills 
of lading are made negotiable in the same “ manner” as bills of exchange; in some, 
in the ‘‘same manner and to the same extent,’ in still others “all the title to the 
freight which the first holder of a bill of lading had when he received it passes to every 
subsequent indorsee with like effect as in case of a bill of exchange ;” in other States 
bills of lading are transferable by indorsement and delivery, and the transferee is 
deemed the owner of the property “so far as to give validity to any pledge or lien on 
the security thereof ;”” and in some States there are provisions prohibiting a carrier from 
delivering the property without taking up the bill of lading under penalty for violation. 
In many States, however, bills marked “non-negotiable” are exempted from these 
provisions, and the negotiable effect and benefit is nullified when this is done. 

All these various enactments are designed, it is seen, to make the bill of lading a 
documentary evidence of title and to make it a security to the pledgee who advances 
money upon it. In addition, there is found on the uniform bill now in use the follow- 
ing clause or contract by which the carrier agrees, when a bill of lading is drawn to 
order, not to deliver the goods except upon production and surrender of the bill: 


If the word “order” is written hereon immediately before or 
after the name of the party to whose order the property is consign- 
ed, without any condition or limitation other than the name of a 
party to be notified of the arrival of the property, the surrender 
of this bill of lading properly endorsed shall be required before the 
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PROPOSED INTERSTATE BILLS OF LADING ACT. 
If any other than the afore- 


delivery of the property at destination. 
said form of consignment is used herein, the said preperty may, at 
the option of the carrier, be delivered without requiring the produc- 


tion or surrender of this bill of lading. 
), notwithstanding the contract of the carrier to require the production and surrender 


fan order bill as a pre-requisite to a delivery of the goods and notwithstanding the 
Despite all this, losses to banks which loan their money 


THE WEAKNESS OF THE SECURITY. 
The original bill of lading was never a security and it has never yet been made 
attempts, by the laws of different states, to give the bill of lading a greater or less 


yon the purported security of bills of lading are both numerous and heavy and are 
One serious cause of loss has arisen from the fact that the 


sasure of negotiability. 
rier, in many cases, has delivered the property to the legal holder of the bill at 
Upon such 


stantly occurring. 
stination but has failed to take up the bill and then such holder, proving dishonest, 
In such cases it has been held that although the carrier 
contracted to take up the bill when he delivered the goods and had broken his 


s re-negotiated the bill. 
functions of the bill had ceased and it was no longer of any validity. 
ery, the bill became a spent bill or a dead bill and the subsequent fraudulent ne- 


4 
ha | . 
act, still as the goods had been delivered to the party rightfully entitled to them, 
Statutes making 





»n conferred no rights upon the holder as against the carrier. 
of lading negotiable do not protect against this loss, and while it may be pro- 
d against by special statute in a few states the danger to banks in general still 


3 lelivery, 
1D 


sts. 


In another class of cases, where goods have been shipped upon a straight bill to 
onsignee therein named, which bill need not be taken up when the goods are de- 


ed, losses have repeatedly occurred by the fraudulent writing on such bill of the 
rds “order of,” thus apparently changing its purport to an order bill and making 
Obviously, as such an altered document does not 


1 supposed bankable security. 


Another cause of loss has arisen from the careless manner in which bills of lad- 


the goods, the banker to whom it has been negotiated, often after the goods 
Numerous losses have occurred where a bill has been raised from 
The rule of the common law is that a 


actually been delivered, has no right thereon against the carrier or to the prop- 
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The existing bill of lading is wofully weak 


y represented. 
The courts in a few of 


g are drawn. 


iterial alteration avoids the instrument. 


1] 


) to 1,000 barrels or from 7 to 107 cases. 
is a security in this respect in the opportunities for fraud which its offers, 
Still another cause of loss is where a freight agent, in collusion with a shipper, 
s authority and the purchaser of such a bill cannot enforce it against the carrier. 


sign and issue a fictitious bili with no goods behind it. 
states have held that the carrier is bound by the act of the freight agent but, in 
1e Majority, his signature to a spurious bill has been deemed beyond the scope of 


APPOINTMENT AND WORK OF THE BANKERS’ COMMITTEE 


The realization of the losses constantly occurring to bankers upen bills of lading 


the American Bankers’ Association, at the last conventien held in Washington in 
October, to appoint a committee to see what could be done towards improving the 


security of bills of lading and to take whatever steps it deemed necessary to that end. 


his committee consists of Mr. Lewis E. Pierson, of New York, Chairman, Mr. Wil- 
im Ingle of Baltimore, who was made Secretary, Mr. William Livingstone of Detroit, 


Mr. Frank O. Wetmore, of Chicago and Mr. J. A. Lewis, of St. Louis. 
Bankers’ Association, circulars asking for confidential information as to the amount 
The answers received confirmed the 


The Bankers’ Committee caused to be sent to the 7,000 members of the American 
of advances made by the banks upon the security of order bills of lading and con- 


‘cerning what, if any, losses had been sustained. 
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opinion of the Committee as to the serious extent of such losses, the insufficiency 
the security and the necessity for remedying the situation, and further disclosed t! 
important fact that in a large number of cases, banks which had formerly made a 
vances upon the security of bills of lading will no longer do so, owing to loss 
sustained. 

When the Bankers’ Committee was created there was in existence a joint co: 
mittee of carriers and shippers which had been formed at the instigation of the Int: 
state Commerce Commission some eighteen months before, and which had had s 
eral conferences with a view of reaching an agreement upon points in dispute wit 
reference to the bill of lading.- The carriers had attempted to force upon the sh 
pers a “non-negotiable bill to evade certain state laws, with objectionable liabi 
clauses, the shippers had appealed to the commission and the joint conference coi 
mittee was suggested in the hope that an agreement might be reached. 

At the outset the Bankers’ Committee was confronted with the question as 
which of two lines of procedure it would be advisable to follow, to best secure the r 
lief desired; whether the bill of lading could be made anacceptable security by agree- 
ment with the carrier by amendment of certain clauses, or whether an appeal to Con- 
gress for regulation would be the better plan. 

In December the joint committee representing Eastern carriers and the America 
Shippers’ Association held a conference at Lakewood. On that occasion the fu 
bankers’ committee attended but although appointed for the purpose of conferring 
‘with this joint committee they were not permitted to take part in the conference. By; 
courtesy, however, they were allowed ahearing. They suggested an amendment of the 
“order” clause of the bill of lading by having the words “order of” printed on the bi 
so as to obviate the fraudulent change of a “Straight” to an “‘order”’ bill by the writing 
of the word “order”; also a provision that the bill have a negotiable quality until taken 
up and cancelled so that, even if the property were delivered to the legal owner with- 
out taking up the bill, a subsequent pledgee wouid be protected. Furthermore, that 
the alteration clause on the bill be so framed as to make an altered bill good for its 
original tenor and not avoid it completely. 

As a result of that hearing, the Bankers’ Committee reached the conclusion that 
any relief which might be obtained by amendment of the bill by the carrier was so in- 
definite and uncertain, both as to time and character, that the only rational line of pro- 
cedure was to ask Congress to enact a law which would properly regulate the subject 
this conclusion being strengthened by the doubt as to whether, even in the remote 
possibility that a bill of lading containing the necessary security provisions, could be 
agreed upon with the carrier, a negotiable quality could be conferred by agreement 
of the parties or only by legal enactment, and being further fortified by the belief that, 
under the commerce clause of the Constitution, it was within the province of Congress 
to regulate all interstate bills of lading. 

THE PROPOSED ACT (4H. R. 15,846, SENATE 4810). 

Accordingly, after several meetings, at which the subject was carefully gone over 
by the members of the committee with counsel, the proposed act relating to bills of 
lading issued by carriers for the interstate transportation of property was drafted and 
was introduced in the House by Representative Townsend, February 28, and in the 
Senate by Senator Burrows on March 1st. Copies of this act have been sent broad- 
cast all over the country and published in the financial papers and doubtless many of 
you are familiar with its provisions. The principal features of the proposed bill as in- 
troduced were a provision fora uniform bill of lading with the words “order of” print- 
ed thereon, which would be no more susceptible of alteration than the ordinary form 
of negotiable instrument and which would remove the danger from the fraudulent 
change of straight to order bills of lading; in the event of alteration, the law provided 
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that the bill should be good for its original tenor. It was provided that the bill of 
aiding should be negotiable by indorsement and delivery in the same manner as ne- 
votiable instruments for the payment of money and vest the title to the property in 
he holder. A provision was inserted exempting the pledgee from warrantor liability 
for quality or quantity of the goods. The bill further provided that it should be valid 
nd negotiable until surrendered and cancelled, notwithstanding the previous delivery 
the property to the then legal owner, which provision was designed to protect against 
1e fraudulent negotiation of spent bills where the carrier had not taken them up from 
» legal owner upon delivery of the property. A further clause made the carrier lia- 
le for spurious bills issued by his agent. 

i1EARING BEFORE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE. 
On March 27, the House Committee on Interstate and Foreign Commerce gave 
yearing on the proposed bill which was attended by the Bankers’ Committee with 
nsel, the representatives of certain railroads with their attorneys, representatives of 
- shipping interests and a number of interested bankers. The entire day was taken 
n argument and discussion of its provisions. One of the fundamental questions 
1ised was as tothe power of Congress to legislate uponthe subject. This question was 
t by showing that the Supreme Court of the United States has held the bill of 
ling to be an article of commerce, that Congress has already legislated upon the 
»ject of ocean bills of lading; furthermore that the fact that numerous states have 
tofore, by conflicting laws, attempted to regulate the negotiability of bills of lad- 

s no reason why Congress should not exercise its undoubted power to regulate 

h bilis whenever they enter into interstate commerce and provide one uniform rule 

plant the diverse state laws which at best only have operation within the limits 

f the particular state. 

Chen the question was raised as to the necessity of such legislation; the argu- 

nt was made that bankers should look out for themselves and not loan money or 

id security. To thisthe answer was that it was the small shipper and the commer: 

nterests of the country which would be most seriously affected were loans to be 

stricted and that legislation putting bills of lading upon a proper basis was in direct 
furtherance of the commercial interests of the country. 

It developed that some of the provisions of the bill bore rather too stringently 
ipon the carrier or favorably for the banker, and that it would be advisable to amend 

> bill in certain respects so as to protect the carrier’s lien for freight; also to res- 
trict the title of the pledgee to that of the first holder so that in case a bill of lading 
epresented stolen goods, it would not in the hands of a bona fide pledgee, foreclose 
» title of the real owner; further to eliminate the clause which made the carrier lia- 
le to a bona fide holder upon a bill of lading representing stolen goods; also to add 
a clause making it clear that the carrier, who was made liable upon spurious bills is- 
sued by an agent where no goods had been received, would not be liable as warrantor 
for the contents of packages as to which he had no opportunity for inspection. 

At this hearing, one of the representatives of the carriers’ committee appeared 
ind virtually conceding that congressional regulation was desirable, argued for an 
adjournment in the belief that matters in dispute between the shippers and carriers 
were so shaping themselves that in a short time it would be possible for the three in- 
terests—carriers, shippers and bankers—to unite in urging the passage of a uniform 
bill covering the entire subject and protecting all interests, and with such united sup- 
port insure its passage, The hearing before the committee was therefore adjourned 
to afford an opportunity to reach an agreement satisfactory to all interests. 

THE PRESENT OUTLOOK. 

Since the hearing before the Committee of Congress, the Bankers’ Committee 

have been at work and have drafted amendments to the bill to cover the points of just 
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criticism. One point yet to be settled, which has only recently been brought up, is 
the effect the law will have on lake shipments, consigned to a seaboard city such as 
New York but having what is known as a “care consignee” at Buffalo or other lake 
terminal. With goods so shipped over the lakes destined for Eastern points, it is ne- 
cessary to break bulk at Buffalo for trans-shipment by rail or canal to final destina- 
tion and it has been the practice of the lake carrier to deliver the property to the ‘car: 
consignee” named in the bill who often is not the agent of the holder but of the origi- 
nal shipper. Under the law as now drafted it has been thought that this would in- 
volve the lake carrier in a liability for delivery without taking up the bill in case of 
misappropriation by the ‘‘care consignee”, which liability has not heretofore been im- 
posed. This is a new phase of the situation, yet under discussion by the Bankers 
Committee, which must be settled and provided for in the law in a way satisfactory to 
the shippers and bankers of the Northwest and the Lake regions, to maintain united 
support. In the meantime the carriers and shippers are reported to be very near the 
point of anagreement. Thus the matter stands at present. 

The Bankers’ Committee at the present day can certainly report PROGRESS. 
They have demonstrated to the banking and commercial word the necessity for the 
regulation of the bill of lading on a proper security basis and have enlisted the inter- 
est and active support of bankers and shippers all over the country. They have 
started the ball rolling and made a good beginning. They have secured the interested 
attention of Congress. Great bodies move slowly, and evils from which the banking 
community has suffered for a generation cannot be cured in a day. Whether or not 
the proposed bill of lading act is passed at the present session of Congress, it is a 
movement well under way and one which will certainly yield beneficial results in the 
not distant future. 


A PROPOSED STATE BANKING LAW IN WASHINGTON. 


SPOKANE, WASH., May 7.—Spokane bankers propose to organize a more 
systematic effort to secure from the next Legislature a rigid State Banking Law. 
This has been attempted several times, but has failed to pass. Bankers propose to 
interview candidates for the Legislature before their nomination and before their elec- 
tion, and secure pledges of support from them for a measure of this kind. The law 
wanted is similar to the one in force in many eastern States. A draft of the proposed 
measure has already been prepared. It provides that a banking department shall be 
established, having an official examiner of State banks; that no State bank be permit- 
ted to engage in business without the consent and approval of the Banking Depart- 
ment, and its affairs shall be open at all times to the inspection of the examiner. The 
proposed law also provides that not more than Io per cent. of the capital of the bank shall 
be loaned to any person, firm or corporation, and that private banking institutions be 
compelled to file verified statements of the condition quarterly with the Banking De- 
partment. 


THE AMERICAN BANKERS’ ASSOCIATION CONVENTION. 
Editor Banking Law Journal: NEw YORK, May 2, 1906. 
DEAR SIR:—At the meeting of the executive Council of the American Bankers’ 
Association, held to-day at the Lawyers’ Club, which was largely attended by mem- 
ders from all sections of the country, it was unanimously decided to hold the thirty- 
second annual Convention in St. Louis, Mo. 
The following resolution was also passed : 


Whereas, Many members of the American Bankers’ Association, resident in the 
State of California, have been the victims of a great and terrible calamity. There- 
fore, be it 

Resolved, That the Executive Council of this Association extends its deepest 
sympathy, and recommends to its members in other sections of the country that every 
consideration and support be extended to our California friends in their hour of need. 


Very truly vours, Jas. R. BRANCH, Secretary. 





LEGISLATION IN 1906. 


LEGISLATION IN 1906. 


RESERVES OF TRUST COMPANIES. 


Chapter 337, Laws of New York, 1906. Took effect April 28, 1906. An Act to 
amend the Banking Law so as to require Trust Companies to keep a lawful 
money reserve 


Section 1. Chapter 689 of the laws of 1892, entitled ‘‘An Act in 
relation to banking corporations,” and constituting Chapter 37 of the 
General Laws, is hereby amended by inserting therein a new section 
to be known as Section 164, to read as follows: 

Section 164. Lawful Money Reserve.—Every trust company having 
its principal place of business in any city in the State having a popula- 
tion of over 800,000 shall at all times have on hand a reserve fund equal 
toat least 15 % of the aggregate ofitsdeposits. The whole of such reserve 
fund may, and at least one-third thereof must, consist of either lawful 
money of the United States, gold certificates, silver certificates or notes 
or bills issued by any lawfully organized national banking association ; 
one-third thereof may consist of bonds of the United States, bonds of 
the State of New York and bonds issued in compliance with law by any 
city of the first or second class within the State of New York computed 
at their par value, which must be the absolute property of the corpora- 
tion exclusive of all other investments ; the balance thereof over and 
above the part consisting of lawful money of the United States, gold 
certificates, silver certificates, notes and bills issued by any lawfully 
organized national banking association, and the part thereof consisting 
of bonds as above provided must consist of moneys on deposit subject 
to call in any bank or trust company in this State having a capital of 
at least $200,000 or a capital and surplus of $300,000, and approved by 
the Superintendent of Banks. 

Every trust company having its principal place of business else- 
where in this State shall at all times have on hand a reserve fund equal 
to at least 10% of its aggregate deposits. The whole of such last- 
mentioned reserve fund may, and at least 30% thereof must, consist 
either of lawful money of the United States, gold certificates, silver 
certificates or notes or bills, issued by any lawfully organized national 
banking association ; 30% thereof may consist of bonds of the United 
States, bonds of the State of New York and bonds issued in compliance 
with law by any city of the first or second class within the State of 
New York computed at their par value and which are the absolute 
property of such corporation exclusive of all other investments ; and 
the balance thereof over and above the part consisting of lawful money 
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of the United States, gold certificates, silver certificates, notes and 
bills issued by any iawfully organized banking association, and the 
part thereof consisting of bonds as above provided must consist 0! 
money on deposit subject to call in any bank or trust company in this 
State having a capital of at least $200,000 or a capital and surplus of 
at least $300,000 and approved by the Superintendent of Banks. 

The amounts to be kept on hand, as above provided, shall be called 
the lawful money reserve. If the lawful money reserve of any trust 
company shall be less than the amount required by this section, such 
trust company shall not increase its liability by making any new loans 
or discounts otherwise than by discounting bills of exchange, payable 
on sight, or making any dividends of its profits until the full amount 
of its lawful money reserve has been restored. The Superintendent 
of Banks shall notify any trust company whose lawful money reserve 
shall be below the amount herein required to make good such reserve, 
and if it shall fail for thirty days thereafter to make good such reserve, 
such trust company shall be deemed insolvent, and may be proceeded 
against as an insolvent moneyed corporation. 

Section 2. This Act shall take effect immediately, except that the 
part of such lawful money reserve above required to consist of lawful 
money of the United States, gold certificates, silver certificates or notes 
or bills issued by any lawfully organized national banking association 
shall be created as follows: Two-fifths thereof on the passage of this 


Act ; one-fifth thereof on July 1, 1906; one-fifth thereof on October 1 
1906, and one-fifth thereof on January 1, 1907, and thereafter the entire 
amount of such part of said reserve must be at all times maintained 
and kept on hand as above provided. 


THE FOURTH STREET NATIONAL, OF PHILADELPHIA. 


The Fourth Street National Bank, of Philadelphia, has continued its policy of main- 
taining “young blood” in important official positions by advancing Cashier E. F. 
Shanbacker to the first Vice-Presidency, B. M. Faires to the Second Vice-Presidency, 
and Assistant Cashier W. Z. McLear to the office of Cashier. The changes were 
brought about by the retirement of Sydney L. Tyler and Francis L. Potts, who some 
time ago determined, for reasons entirely personal, to vacate their vice-presidential 
offices, which had been honorary positions. 

First Vice-President Shanbacker has been connected with the bank for seventeen 
years, having entered its employ as secretary to Sydney F. Tyler, who was then its 
President. His first promotion came when he was made collateral clerk. In 1896 he 
was advanced to the office of Assistant Cashier, and three years later the duties of 
Cashier were intrusted to him. 

B. M. Faires was a Vice-President of the bank before his promotion to the Second 
Vice-Presidency. Like Mr. Shanbacker, he began away down the Jadder, and gradu- 
ally but steadily worked his way up from position to position. 

W. Z. McLear has been connected with the bank for many years, having entered 
its employ as a stenographer. In due course he became its general bookkeeper, and 
later was placed in charge of the collateral department. 
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LECTURES ON COMMERCIAL LAW, 


Delivered before New York Chapter by Thomas B. Paton, 
of the New York Bar. 


LECTURE VII. SALE AND MORTGAGE OF PERSONAL 
PROPERTY. 


SALES AND CONTRACTS TO SELL. 
2. SALES AND MORTGAGES. 
3. ORAL AND WRITTEN CONTRACTS. 
4. SELLER MUST BE OWNER. 
5. WHAT MAY BE SOLD. 
6. INTENTION OF THE PARTIES. 
7. SALE FOR CASH. 
8. SALE FOR CASH ON DELIVERY. 
9. SALE ON CREDIT. 
10. ACCEPTANCE OF GOODS AS A PREREQUISITE. 
11. SALES WITHOUT DELIVERY. 


JE now take up that branch of commercial law which deals with the sale and 
mortgage of personal property. About every species of property is the subject 
f sale, and while bankers probably are more concerned with the loan of money upon 
the securzty than with the purchase of property absolutely, it is important that they 
ive a general idea of the law of sales. 
SALES AND CONTRACTS TO SELL. 

What is a sale? An agreement whereby the seller transfers the property to the 
buyer for a consideration called the price. What is a contract to sell? A contract 
whereby the seller agrees to transfer the property to the buyer for a consideration 
called the price. 

At the outset it is important to note the distinction between an actual sale, which 
is an executed contract, and an agreement to sell, which is an executory contract. 
Upon an actual sale, the title to the property passes at once; upon an agreement to 
sell, the title does not pass at once. Where there is an actual sale, if, subsequent to 
the contract, the property is lost, injured or destroyed, the loss falls on the buyer— 
the risk follows the title. Where there is an agreement to sell which has not been 
executed, the loss falls on the maker of the agreement. Where there is no actual 
sale, but merely a valid executory contract, and the seller afterwards sells the property 
to another at a higher price, the first party acquires no right to the specific property, 
but simply a right of action for damages (104 N. Y. 147) 

SALES AND MORTGAGES. 

What is the difference between a sale and a mortgage? A mortgage is also a 
transfer of ownership or title, but it is subject to a condition, the performance of 
which makes the transfer void, What is the difference between a mortgage and a 
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pledge? A pledge is a bailment or delivery of personal property as security for some 
debt or engagement. In the case of a mortgage, the legal title passes conditionally 
to the mortgagee; if not redeemed at the time stipulated, the title becomes absolut 
at law. In the case of a pledge, the Aossesséon passes to the pledgee, but the pledgor 
retains general ownership, and the pledgee has but a special or qualified interest. The 
law of pledges and collateral securities will be taken up on a future evening. A 
pledge must also be distinguished from a lien, which is the right of one who holds 
property of another to retain it until some debt or obligation owing him by the owner 
is satisfied. The person having a lien has no title to the property, and he may not 
originally have received it by way of pledge. In some cases of lien, also, even posses- 
sion is not necessary, as where a statute gives a lien, which is recorded, or where a 
statute gives a corporation a lien upon the shares in the hands of its stockholders for 
debts owing by them to the corporation. 

What is the difference between a conditional sale and a mortgage? Ina mort- 
gage, we have seen, the title is transferred, subject to condition; upon a conditional 
sale, the title is retained until the condition is performed. 

We have statute law in this State governing both chattel mortgages and con- 
ditional sales. 

(The provisions of these statutes were gone into in detail. Article 8 of the Lien 
Law provides that mortgages of goods and chattels not accompanied by immediate 
delivery and followed by actual and continued change of possession, are absolutely 
void as against the creditors of the mortgagor and subsequent purchasers and mort- 
gagees in good faith, unless filed, etc. Statute makes certain exceptions in the case 
of corporation mortgages, and has special provisions concerning mortgages on canal 
craft. Article 9 of the Lien Law, regulating conditional ‘sales, defines a conditional 
vendor as a person who has contracted to sell goods upon condition that the owner- 
ship is to remain in such person until fully paid ur until the occurrence of any future 
event or contingency and defines a conditional vendee as the person to whom such 
goods are sold. All conditions and reservations in conditional sale contracts, where 
the property is delivered to the veadee, to the effect that ownership is to remain in 
the vendor until paid for, are void as against subsequent purchasers, pledgees or 
mortgagees in good faith, and as to them the sale is deemed absolute, unless the con- 
ditional sale contract is filed in the same way as a chattel mortgage. There are 
numerous exceptions, however, conditional sales of household goods, mechanical 
implements, etc. etc. The statute provides and regulates the sale of property when 
re-taken by the vendor, including notice of sale and disposition of proceeds.) 

ORAL AND WRITTEN CONTRACTS. 

Contracts of sale or to sell are governed by the general law of contracts as to 
capacity of parties and authority of agents. They may be by word of mouth unless 
required to be in writing by statute. We recall the provisions of the statute of frauds, 
section 21 of the Personal Property Law. Every agreement, promise or undertaking 
is void, unless it, or some note or memorandum thereof be in writing and subscribed 
by the party to be charged therewith, if such agreement, promise or undertaking (5) 
is a contract for the sale of any goods, chattel or things in action of the price of fifty 
dollars or more, and the buyer does not accept and receive part of such goods, or the 
evidences, or some of them, of such things in action; nor at the time pay any part of 
the purchase money. Goods sold at public auction are specially regulated by this 
section and also by section 50 of the Domestic Commerce Law. 

We see that contracts for the sale of goods, chattels or things in action exceed- 
ing $50 value are not valid, where the buyer does not receive and accept part of the 
goods or pay part of the purchase money, unless a note or memorandum of the con- 
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tract be in writing and subscribed. But if the buyer accepts part of the goods 
or makes a part payment therefor, the contract is valid without writing. 
SELLER MUST BE OWNER. 

It is a general rule, with certain exceptions, that the seller must be the owner of 
the property sold, including of course, in the term seller, an authorized agent who 
nakes a sale on his behalf. A thief can convey no title to stolen property, nor can a 
essee in possession of property convey the title, nor a party in possession under a 
ontract of purchase but where the title is not to pass until final payment. Excep- 
tions to be noted are negotiable instruments payable to bearer. A thief or finder of a 
yearer instrument can convey the title, though he does not possess one, to an inno- 
ent purchaser for value. So, also, a pledgee after default can convey title upon a 
sale. There is also an exception to the rule that the seller must be owner, created by 
statute in the case of short sales. Section 22 of the Personal Property Law provides 
hat agreements for the purchase, sale, transfer or delivery of bonds and stocks, as 
therein described, are not void or voidable for want or non-payment of the considera- 
tion, or because the vendor at the time of making such contract, is not the owner or 
sossessor of the certificate or certificates, or other evidence of debt, share or interest. 
his statute legalizes the sale of stock short, by which the seller expects to be able to 
borrow and deliver the stock at a lower price. Where the sale is regu/ar he must 
leliver the next day; where it is on time, seller’s option, the seller need not deliver 
intil the expiration of the time of option, but may deliver before; where on time, 
buyet's option, the seller must deliver when buyer cails for the stocks or at the ex- 
piration of the option. A wash sale is not a real sale, but is made by persons inter- 
ested in a certain stock for the purpose of giving it a fictitious value. 

The statute known as the factor’s act, originally enacted in this state, in 1830, is 
ilso another exception tothe rule that the seller of the property must be the owner. 
rhe purpose of the factor’s act is to protect parties dealing in good faith with agents 
ind factors of owners who have entrusted such agents with the possession of their 
property or the instrument showing the apparent title in the agent, where the agent 
has encumbered or sold the property as his own in violation of his duty to his principal. 

WHAT MAY BE SOLD. 

Where property is in existence, and is owned by the vendor, no question arises. 
But questions sometimes arise where (1) the thing attempted to be sold has ceased to 
exist Or (2) has not come into existence. Where property has ceased to exist at 
the time of negotiation, the contract of sale is void. Goods which at the time of 
their alleged absolute sale have actually been destroyed by fire cannot be the subject 
of sale. 

Where property is not in existence at the time of an attempted sale, it is the 
general rule that there is no sale. The New York Court of Appeals has said (32 N. Y. 
417): “It is the general rule that title to property not in existence cannot be affected 
sO as to vest the title when it comes into being.” For example: H contracted with a 
pank to build and deliver a safe for $7,000. Before the manufacture commenced, H 
porrowed $1,000 from B and gave him a 4é27/ of sale of the safe, described as being 
in process of construction. The court (82 N. Y. 373) held that the bill of sale, as 
such, had no validity. At the time it was given the safe was not in existence, and 
nad not even been commenced; at no time was there any delivery under it by the 
maker. The contract therefore was purely executory and vested no title in B. 

But there are exceptions. ‘The natural or expected increase of something already 
owned may be sold before it comes into existence. In case of crops to be sown, the 
New York Court of Appeals has said ‘“‘the title vests potentially from the time of the 
executory bargain and actually as soon as the subject arises.” 
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While as a general rule there can be no actual sale of something not in existenc: 
yet to be manufactured, of course a valid executory agreement to manufacture an 
deliver can be made. The general rule is that such an agreement does not vest a1 
title to the property in the party for whom it is agreed to be constructed during th 
progress of the work, nor until it is finished and delivered, or at least ready for delivery 
and ready for such party. A contract was made to build a barge for $5,000 to b« 
paid for—$1,000 when keel laid, $1,000 when frame up, $1,000 when planked an 
calked, $2,000 when completed and delivered. $3,000 had been paid according t 
contract when the builder failed. It was held the parties for whom the barge was 
being built took no title or property in it before it was completed (11 N. Y. 35.) 

Another case. The Cowles Engineering Co. agreed with the Interstate Steam- 
boat Co. to construct a steamboat to be delivered at Brooklyn. The boat was launched 
unfinished. There were in the yard of the Cowles Engineering Co., two boilers and 
other articles intended to complete the construction of the steamboat and-not yet 
placed in her. The First National Bank of Syracuse was a creditor of the Cowles 
Company and obtained attachments and the sheriff levied on the articles named. The 
Interstate Steamboat Company for whom the steamboat was being finished, sued the 
sheriff and the bank to recover the property. It was held the title of the Interstate 
Steamboat Company did not vest in the article to be manufactured until it was finished 
and delivered, or ready for delivery, and approved by the party for whom it was to 
be constructed (67 N. Y. 673). 

A contract for the construction of an article is executory and remains so until the 
article is completed. Ifa person contracts with another for a chattel not in existence 
at the time of the contract, though he pay him the whole value in advance, and the 
other proceeds to execute the order, the buyer acquires no property in the chattel 
until it is finished and delivered to him. 

INTENTION OF THE PARTIES. 

It is often important to determine whether a transaction is an actual sale or an 
agreement to sell, as the risk of loss generally attends the title. Where the actual 
intention of the parties can be arrived at, that intention governs. The intention is as- 
certained from the contract itself, the situation of the parties and surrounding circum- 
stances. Wherea contract of present sale is made, price paid and the property delivered, 
there is, of course, no question about the title immediately passing, because the in- 
tention of the parties is clearly manifested by payment and delivery. But there may 
be cases where, although neither the property has been delivered nor the price paid, 
yet the parties have by express agreement provided that the title shall immediately 
pass. Here the contract governs. Again, though delivery has been made, yet if the 
parties by agreement have expressed the intention that title shall not pass until some 
future time, the agreement will govern. Again, where property is paid for, but de- 
livery postponed, title may pass at once if such be the agreement of the parties. Thus 
where A bought and paid for a wagon and left it in the maker’s hands to be called 
for, the title was held to have passed to A (7 Alb. L. J. 170). If the wagon burns it 
is the buyer's loss (53 Barb. 186). In another case (Terry v. Wheeler, 25 N. Y. 120) 
a sale was made of lumber in the vendor’s yard, the pieces sold were selected and 
designated and the price was paid, but the vendor agreed to deliver the lumber at a 
railroad station. The lumber was destroyed by fire before such delivery. It was held 
the loss was the purchaser’s. An agreement by the vendor to transport the lumber 
to a place named for delivery did not render executory a contract of sale otherwise 
completed on his part. The court said: “In the absence of any express contract to 
deliver, there was an implied one to deliver at the yard of the vendor, when called 
for. In either case, the lumber did not remain at the risk of the vendor if the title did 
not remain in him. Therisk attends upon the title, not upon the possession, where 
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there is no special agreement upon the subject * * *. It is a general rule of the com- 
mon law that a mere contract for the sale of goods, where nothing remains to be 
done by the seller before making delivery, transfers the right of property, although the 
yrice has not been paid, nor the things sold delivered to the purchaser. The au- 
thorities are numerous that if anything remains to be done by the seller, the title does 
not pass; but the cases only go to the length of showing that where something is to 
ye done by the seller to ascertain the identity, quantity or quality of the article sold, 
yr to put it in the condition which the terms of the contract require, the title does not 
ass. 1 have discovered no case where the article sold was perfectly identified and 
paid for in which it was held that a stipulation of the seller to deliver at a particular 
lace prevented the title from passing. J/ the payment was to be made on or after 
livery at a particular place, tt might fairly be inferred that the contract was execu- 
wy, until such delivery; but where the sale appears to be absolute, the identity of 
he thing fixed, and the price of it paid, I see no room for the inference that the prop- 
rty remains the seller’s merely because he has engaged to transport it to a given 
point. In such case the property passes at the time of the contract and in carrying it 
the seller acts as bailee and not owner.” 
But it is the presumption of law where delivery is to be made in the future, the 
wnership does not pass until delivery, and to effect the passing of title at once there 
must be either an express contract or facts from which it will be implied that title 


passes at once. 
SALE FOR CASH. 


In the absence of a contrary understanding, a sale is presumed to be for cash. 
such case, the property sold cannot be taken by the purchaser until payment is 
ther made or tendered and until such time the ownership will not change. Upona 
ash sale, the seller retains title until payment in full, and does not waive his right 
f possession by receiving a part payment. (47 Barb. 243). The contract to pay in 


Ty 


full is to be performed prior to or simultaneously with the buyer’s taking possession 
f the property. 


SALE FOR CASH ON DELIVERY. 

Where goods are sold on condition of- being paid for on delivery in cash or com- 
mercial] paper, payment is a condition precedent, and until the condition is performed 
the title does not pass. For example, Dows contracted to sell Atkinson 50,000 bushels 
of corn, to be paid for in cash on delivery. At Atkinson's request, Dows had the 
corn loaded on a vessel and received the weigher’s return, which Dows indorsed and 
lelivered to Atkinson to enable him to procure bills of lading in his own name and to 
sell his exchange, drawn against the shipment, it being agreed that title to the corn 
should not pass until payment, which was to be made on that day. Atkinson procured 
the bills of lading, which he pledged with a banker as security for his draft against 
the shipment. The banker advanced a portion of the amount of the draft to Atkinscn ; 
but Atkinson did not pay Dows for the corn. Dows notified the banker he was the owner 
and demanded the corn or the bills of lading. The banker refused. At the time, the banker 
had sufficient of Atkinson’s drafts, upon which he had not made advances, to cover 
the value of the corn. But the banker claimed he had bought and paid for the corn 
from Atkinson without notice and was not accountable to Dows. The court held 
that no title to the corn passed from Dows to Atkinson; that the condition precedent 
of payment was not waived by the symbolical delivery of the corn; and as the banker 
at the time of Dows’ demand, had sufficient funds of Atkinson in his hands, to pro- 
tect both himself and Dows from loss, he was not entitled to be protected as a bona 
fide purchaser. (Dows v. Kidder, 84 N. Y. 121.) 

But where goods are sold on condition of being paid for on delivery, an absolute 
and unconditional delivery of the goods by the vendor without exacting at the time of 
delivery a performance of the condition or attaching any other condition to the de- 
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livery, is a waiver of the condition and complete title passes to the purchaser if th 
is no fraudulent contrivance on the part of the latter to obtain possession. By 
absolute delivery without exacting the performance of the condit’on, the vendo: 
presumed to have abandoned the security he had provided for the payment of t 
purchase money and to have elected to trust to the personal security of the vends 
(5 N. Y. 44.) 

To illustrate: Waoeeler and Wilson sold a manufacturing company certain sew 
ing machines under an agreement that the latter should give a good 11 months’ no 
for the price when the bill was rendered, without waiting for the machines to be s 
up. The bill was rendered, no note was given, and the machines were shipped an 
set up. The sheriff levied on the machines on an execution against the manufacturing 
company. Wheeler & Wilson brought replevin for the machines as their property 
Held: The contention that the sale was conditional on payment by note, and as th 
dondition was not performed, title did not pass, is unavailing because the conditior 
was waived by an unconditional delivery of the property (65 Hun. 508). 

In another case a type foundry agreed to sell a printer certain printing materials 
for $1,100; $500 cash, chattel mortgage for balance. The foundry commenced at once 
to put up the shafting and delivered the presses and other material. When the work 
was half done, a clerk went to the printer to collect the $500 cash; he received $250. 
The type foundry continued the work of putting in the material, which took about two 
weeks. Immediately after, the president of the foundry called on the printer to re- 
ceive the payment agreed upon, and learned he had absconded. On the same day the 
sheriff attached the property as belonging to the printer. The action was by the 
type foundry against the sheriff. The court held that if the agreement had expressly 
provided for payment c. o. d. (no proof having been offered to show a subsequent 
waiver), title would have remained in the type foundry as matter of law. But as the 
agreement did not provide, in express terms, that payment should be made on delivery, 
nor that payment and delivery should not be concurrent, the intent of the parties must 
control. The intent was a question of fact for the jury. The trial court having de- 
cided against the foundry as a matter of law, a new trial was ordered. The court 
further held that if it should be determined that title remained in the foundry, the at- 
taching creditor would not be entitled to the benefit of the $250 paid by the printer as 
the purchase price, for the established rule is: Where a vendor of chattels, when the 
period of performance arrives, is ready and offers to perform on his part, and the 
purchaser neglects and refuses to perform, for any reason, he cannot recover back the 
partial payments he has made (114 N. Y. 40). 

SALE ON CREDIT. 


Where property is sold, to be paid for at a future time, nothing being said as to 
time of delivery, it will be presumed that the parties contemplated an immediate de- 
livery, and title will immediately pass. Title to an article will pass upon a credit sale 
if such be the intention of the parties. (141 N. Y. 589.) 

ACCEPTANCE OF GOODS AS A PREREQUISITE. 


There are a certain class cf transactions where, although goods have been ordered 
and delivery has been made, the title will not pass until the goods have been accepted 
by the buyer. In one case a seller delivered more goods than were ordered, and 
while negotiations were pending as to whether the buyer should take the excess, the 
latter failed, and his assignee claimed title to the goods. It was held the seller had 
not parted with title; that the acceptance of goods must be complete and uncondi- 
tional or else there is no sale, and when anything remains to be done by either or 
both the parties the contract remains executory and title does not vest in the purchaser. 
(9 N. Y. State 33; see also 24 N. Y. State 600.) 

SALES WITHOUT DELIVERY. 


(Section 25 of the Personal Property Law, which makes sales of goods presum- 
ably void as against creditors of the vendor unless accompanied by delivery, etc., was 
here discussed ; with cases arising under that section. See 39 N. Y. State, 62.) 
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INQUIRIES AND CORRESPONDENCE. 
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*HIS department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
n thereof, without charge. The names and places of those submitting inquiries are 
lished, unless special request is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 





Use of Blank Check Forms of Another Bank. 


‘ Danger in paying checks where name of drawee inserted on blank form of another bank. 


Editor Banking Law Journal : PHILADELPHIA, PA., April 14, 1906. 
DEAR SIR:—I recall reading an article which I think was published in your 
vazine in reference to a decision relating to the change of title in checks where the 
ime of one bank is erased and another inserted in its place. Wishing to post myself 
roughly on this point, and being unable to find the article in question, I ask you 

» again explain. If published, please give date of issue, and oblige, 
TELLER. 
Answer :—You will find the article referred to published in the 
Baxkinc Law Journat for January, 1905, at page 25. The article 
was based on a decision of the Court of Civil Appeals of Texas, which 
confirmed a previous discussion in the JourNaL showing the danger 
to a bank in allowing a depositor to draw out money on blank check 
forms of another bank by merely substituting the name of the drawee. 
In the Texas case, a depositor, after drawing his check on a certain 
bank, had stopped its payment and then transferred his account to 
nother bank. The holder of the check, learning this, crossed out the 
name of the original bank, substituted the new bank and collected the 
check. The bank having paid on a forgery, the check never having 
been drawn upon it, was adjudged the loser. The danger, then, from 
the practice of paying checks on the blank form of another bank, where 
the name of the drawee has been changed, lies in the fact that circum- 
stances may arise which will permit this change to be fraudulently 
made by the holder of the check, in which cases the bank will not be 
protected in making the payment. 





Time Note Payable at Bank. 


’ \uthority of bank to pay limited to precise day of maturity—If presented following day bank should not 
pay without express instruction from maker. 
: = ge i. P a raegs rar . > . 
a Editor Banking Law Journal: KITTANNING, Pa., May 2, 1906. 
j é J 
' : DEAR SIR:—The Hopeless Furniture Company gives a promissory note of $5,000, 
due May 1, 1906, and made payable at First National Bank, of Saintsville, to John 
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Smith, and Mr. Smith has note discounted at Second National Bank, of Saints) 
The note was not presented for payment on May 1, but was presented at First 
tional Bank on May 2. Question: Was the note then negotiable, as indorser 
released on acccunt of non-protest? Also, should First National Bank pay not 
in any way give presenting bank information as to how the account of The Ho; 
Furniture Co. stood ? 

Referring to Section 147, Negotiable Instrument Act, we declined to pay not 
give any information concerning account, as that section only applies to payment 
of account when note is presented at date of maturity. Was not our action cort 

CASHIER 


Answer :—When the holder presented the note at the bank wher 
payable on May ad, the day after its maturity, the presentment wa: 
too late to hold the indorser, who was released. The main questi: 


you ask is whether the bank, at which the customer made his note 


payable, had any authority to pay it, assuming the account was good 
on the day after it was due? The following sections of the Negotiabk 
Instruments Law have a bearing on the question : 

147. Rule where instrument payable at bank.—Where the instrument 
is made payable at a bank it is equivalent to an order to the bank t 
pay the same for the account of the principal debtor thereon. 

148. What constitutes payment in due course.—Payment is made in 
due course when it is made at or after the maturity of the instrument 


to the holder thereof in good faith and without notice that his title is 
defective. 


Notwithstanding the apparently broad language of these sections, 
our opinion is that the bank has no authority and would not be safe 
in paying an overdue note of its depositor ; that in the case of a note 
due on a specified day, the authority to the bank is limited to the 
making of payment on the day of maturity, provided the note is then 
presented. After that day is passed, the note is overdue paper, and 
should not be paid without some express instruction from the depositor 
to that effect. This is the view generally taken by paying tellers in 
New York City, although we know a few who contend that the bank 
has a perfect right to pay such a note, if presented after maturity. 

But a note payable at a bank having a fixed day of payment and 
maturity is different from a check. A check is payable on any day 
after its date, within a reasonable time. The note, on the contrary, 
by its terms, has ove day expressly fixed for payment. If the holder 
allows that day to pass, the note becomes overdue. While payment 
after due by the maker himself is ‘tin due course” when made ‘‘in 
good faith and without notice” that the holder’s title is defective, the 
bank, it must be remembered, is not the maker, but only paying agent 
of the maker ; and we think it would not be safe to construe the bank's 
authority to pay as extending beyond the day of maturity. If it has 
authority to pay one day after maturity, why not a month after, when 
the note may have been settled for in the interim by the maker, 
without taking it up? It would be dangerous, it seems to us, for the 
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bank to assume such authority. Before the enactment of the Negoti- 
able Instruments Law, the bank had no authority at all, in some of 
the States, to make payment even at maturity, of a note made pay- 
able at its banking house, without express instructions from the 
customer ; although in some the same rule as now expressed by the 
Negotiable Instruments Law existed with reference to notes payable 
ata bank. But while the Negotiable Instruments Law makes a note 
payable at a bank equivalent to an order to the bank to pay the same 
for the account of the maker, we do not believe this would be con- 
strued to be an order to pay the instrument when overdue, but would 
be construed by the courts, if the question ever came before them, as 
limited to an order and authority to pay according to its terms, viz., 
on the day fixed for payment, and not thereafter. 


Check “In Full of Account to Date.’ 


lender for disputed bill—Erasure of condition by payee —Collection from bank—Alteration material and 
avoided check—Legal consequences and results to parties discussed. 
Editor Banking Law Journat: FREEPORT, PA., May 2, 1906. 


DEAR SIR:—Will you kindly consider and answer the following : 

A, a customer of this bank, gave his check to “‘B” in payment of a much disputed, 
ill—*A” writing on the face of said check, “zz full of account to date.” “B” ac- 
epts the check, but runs (with pen and ink) two lines through said notation on face 
f check, and presents check to this bank for payment, and teller pays same when 
roperly endorsed by “B,” not noticing the alteration. 

Now, there are several questions: 1st. Should the teller have paid this check to 
B” on the check as altered. 2d. Would there have been a case for damages against 

e bank if refused, perchance the alteration had been made by the maker “A,” which, 
however, was not the case in this instance. 3d. Would the check in question in its 
iltered condition still be a receipt in full of account as between “A” and “B,” “B” 
icknowledging to “A” that he made the alteration after its being received by him. 
4th. In any event, does a “material alteration” cover anything outside the amount, date 
ind names of an instrument? : CASHIER. 


Answer—The check in question was given ‘‘in full of account to 
date.” Where a check so givenis for a debt or claim which is fixed, 
certain or liquidated, as, for example, for the amount of a judgment, 
it is settled that the acceptance of the check by the creditor, though 
for a less amount, does not satisfy the debt, but the creditor is at 
liberty to recover the balance. (Pennsylvania cases on this point, may 
be found in 127 Pennsylvania, 395, and 122 Pennsylvania, 1; also see 
the case of Tucker v. Marvin, 2 Pennsylvania Dist. Rep. 497, where 
A held judgment against B for $161.34 and B mailed his check for $75 
‘tin full of all accounts or claims of whatever nature.” It was held 
that the acceptance of this check by A did not bar him from recovering 
the balance of the judgment). Hence, if the check in question was 
given for a larger uxdisputed debt, its acceptance by the payee would 
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not prevent him from recovering the balance, and, therefore, hi 
erasure of the words ‘‘in full of account to date” would not be a materia 
alteration, which would affect his rights upon the instrument; although, 
even so, the bank should not have paid it. 

But it is also the law that where a check is given ‘‘in full of ac- 
count to date” in payment of a claim or debt, the amount of which is 
a subject of genuine dispute, the acceptance of such check by the 
creditor constitutes a satisfaction of the whole and debars him from re 
covering the balance due. (See Pennsylvania cases above cited; also 
the New York case of Paper Co. v. Paper Co. 22 B. L. J. 783. Inthis 
New York case the amount of the debt was in dispute. The debtor 
mailed his check to the creditor ‘‘in full of account to date.” The 
creditor collected the check, then sued forthe balance due. Thecourt 
said: ‘‘The acceptance of the check extinguished the debt. Thecredi- 
tor apparently preferred to get the money on the check and take his 
chances in recovering the balance claimed to be unpaid. This course 
was not opento him. He must either accept the check as payment in 
full or adopt the other alternative and return it to the drawer, declin- 
ing to receive it with the condition imposed.’’) 

The check in question is apparently, of this latter class. It is 
stated to have been given in payment of a much disputed bill. The 
clause ‘‘in full of account to date” wastherefore material, for without 
this clause in the check, the payee accepting it could still sue for any 
balance claimed to be due, while, with such clause in the check, its 
acceptance by the payee satisfied the debt. 

The Negotiable Instruments Law (Sec. 125, Pennsylvania Act) 
defines a material alteration as one which, among other things, ‘‘alters 
the effect of the instrument in any respect.’’ The altered instrument, 
not being in the hands of a holder in due course, but having been 
altered by the payee, the effect of the alteration was to avoid it com- 
pletely. Asa result, the payee having vitiated the check by altering 
it in a material particular, had no right to receive payment on it, and 
the bank had no right or authority to make payment. The bank, 
therefore, paid its own money. The legal effect of this would be 
that, while the payment could not be charged to the account of the 
drawer, the bank would have aright of action against the payee to 
recover back the money paid him on the void instrument. 

The further question here arises: the material alteration, avoiding 
the instrument, would the creditor have a right of action upon the 
original consideration in case the bank stood on its rights and forced 
him to pay back its money? In Sykes v. Gerber, 98 Pennsylvania, 
179, A gave Ba promissory note. B sued A upon the note. A had 
judgment because the note had been vitiated by a fraudulent alteration. 
B then brought a second action to recover for the claim for which the 
note was given. The court said: ‘‘The plaintiff cannot go back and 
maintain a suit for the original debt, for no man shall be permitted to 
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take the chance of committing a fraud without running the risk of 
losing, when it is detected. By vitiating the note given for his labor 
claim, the plaintiff caused it to operate as satisfaction of the debt, and 
he cannot recover in a second action against the defendant.” In a 
later case, Miller v. Stark, 148 Pennsylvania 164, an action was brought 
upon a joint and several promissory note given for the price of a horse 
by the purchaser and asurety. The date of the note had been altered. 
The court held if the alteration was made by the plaintiff innocently, 
after the note came into his hands, the alteration being material, there 
could be no recovery against the surety, but the plaintiff would be 
entitled to recover upon the original consideration (viz. the price of the 
horse) against the maker. But if the alteration was made by the 
plaintiff after the note came into his hands, with fraudulent intent, 
there could be no recovery whatever against the maker or surety upon 
either the note or the original consideration. 

The above cases differ from the present because here the payee 
has actually collected the altered instrument. If the bank had refused 
payment, and the payee been compelled to sue, then those cases would 
more nearly apply. But the payee has the money and although the 
check was avoided, he might be entitled to the original debt if the fact 
could be established that the alteration, though material, was made 
innocently—that is to say the payee believing that he had a right to 
make it—and not with fraudulent intent. Probably, therefore, the 
solution of the problem is: the payee having the money, let him keep 
it, but in full satisfaction of the claim, for we do not think he could 
recover a larger amount under any circumstances. If he’sued for a 
larger sum, he would not be allowed to take advantage of his own 
wrong and claim the money received on the check was not a settle- 
ment in full to date. 

Finally to answer the questions in the inquiry seriatum : 

1. The teller should not have paid this check to B as altered. 

2. There would have been no case for damages against the bank 
if the teller had refused payment in a case where the alteration had 
been made by the maker. A bank is under no duty and has no right 
to pay a check, which bears evidence of alteration or a suspicious ap- 
pearance, until verified by the maker, and will not be held liable for 
refusing payment, even if it turns out the alteration was made by the 
maker. 

3. The paid check in question, in its altered condition, would in 
effect bind B as an absolute receipt in full if he could prove that the 
alteration was madeinnocently, without fraudulent intent; but if it was 
established that the alteration was made with fraudulent intent, B would 
be liable to refund the money paid by the bank on the check and would 
lose the amount altogether ; and in such event, the bank could not 
charge the check to its customer. 

4. A material alteration not only covers the amount, date and 
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names on an instrument, but any other part of the instrument « 
clause therein, by which its legal effect is changed. In this case, th: 
check being for a disputed amount, the words ‘‘in full of account t 
date” were a material part of the check. Without those words, th: 
drawer would still be liable for any further amount which might b: 
held due as a result of the dispute. With those words in, the drawe: 
would be relieved from further liability, and the debt would be satis- 
fied upon acceptance of the check by the creditor. The words wer 
therefore, material and their erasure was a material alteration, which 
avoided the instrument. 


Calculation of Interest. 


Deducting interest for the day on which a note is discounted, as well as for the day on which it is paid, is 
contrary to the general custom of banks—an early Vermont decision that it constitutes usury 
legality of the 360 day interest basis also considered. 
Editor Banking Law Journal: HATTIESBURG, MISsS., May 4, 1906. 


DEAR SirR:—A note due on the 30th of the month is discounted onthe roth. Has 
the bank the right to deduct interest for 21 days or only for 20 days? In other words, 
can it be successfully contended that, as the borrower had the use of the money on 
some portion of the 1oth, as well as on the 30th, he really had the money for 21 days, 
and should pay interest for that number of days? VICE-PRESIDENT. 


Answer.—We understand the general practice is not to include the 
day of discount in making the calculation, but to compute the interest 
from that day, including the day of maturity and payment ; although 
we have heard that in some quarters the borrower is compelled to pay 
interest for the day he receives the money as well as for the day on 
which he repays it. 

The only case which we have been able to find where such a question 
has come up for judicial determination is an early decision of the 
Supreme Court of Vermont, in Bank of Burlington v. Durkee, 1 Vt., 
399. In that case a $2,000 note was made payable 64 days from date. 
The Vermont statute prohibited the taking of more than $6 for the 
forbearance of $100 for one year, and so after the same rate for a 
greater or less sum or for a longer or shorter period. The bank com- 
puted interest for 64 days on the basis of 360 days constituting a year, 
taking $21.33 for the interest for 64 days. This amounted to 29 cents 
more than if cast for such a portion of a year as 64 days bears to 365 ; 
and there being no statute in Vermont at that time legalizing the 360 
day basis of calculation, it was contended that the bank had taken 
usury to the extent of 29 cents. As against this, the bank’s counsel 
contended as follows : 

The discount received by the bank was $21.33, being the interest 
on $2,000 for 64 days at the rate of 6% for 360 days. Now, inasmuch 
as the borrower received the money on the day of discount, and was 


not liable to pay the same until he had the use of it for 65 days, includ- 
ing the day of discount, the bank had a right by law to take interest 
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‘ the rate of 6% per annum for 65 days, which would in fact exceed 
» interest taken by 4 cents. 

But the court held it unlawful to deduct interest for the day of dis- 

int, as well as for the day of payment, using the following language : 

‘‘The mode of computing interest in a case like the present is: Ex- 
lude the day on which the note is discounted and on which it ought 

r this purpose, if not every other, be considered as delivered. It 
ing discounted on the 16th, any time on the 17th, without regarding 
e fractions of that day, there would be one day’s interest ; and so on 
rough the whole 64 days. By this mode of computation, the bank 
ok as interest upon $2,000 for 64 days, 29 cents too much ; that is 
lmost, but not quite, one day’s interest upon the sum of the note. 
* The taking of the 29 cents, as above mentioned, is the taking of 

re than the 6% allowed.by the statute.” 

This makes it clear, according to this decision, that it is usury to 
ake interest for the day of discount as well as for the last day. 

But upon the question of usury by reason of using the 360 day basis 

calculation (which is a separate question from the one presented in 
the inquiry) the court said it was not prepared to go to the same 
length to which the Supreme Court of New York had gone when it 
lecided that the taking of interest according to the long established 
ustoms of banks, treating 90 days as a fourth part of a year, and so 
t other fractions of a year, is usurious, and that the usage does not 
prevent this taking of interest from destroying the note. On this 
point, the Vermont court said : 

“If abank commences and carries on its operations in a way pursued 
y all the banks in the country, and the way that has been pursued by 
‘hem for 30 years and even from the first establishment of banks in 
this country, and uses the same tables for casting interest ; or, to 
speak more properly, takes the interest from those tables already cast, 
for any sum and any term of time, those same being printed tables 
and kept for the accommodation of banks and business men ; and during 
ill this time the mode of casting and taking interest has been acquiesced 
in as correct and no resistance made to it in any of the numerous ac- 
tions in which the defence might be made, if good in any case—under 
all these circumstances, it cannot be presumed that the bank acted 
with any intention to oppose or violate the statute. In such a case the 
bank would have reason to believe that the statutes of usury had re- 
eived a construction from the bench that sanctioned this mode of 
asting interest, or at least that it received the universal approbation 
of mankind. The going in a path so well understood, so long in use 
ind in such general use, precludes all presumption of any intention 
to evade the statute or do any wrong whatever.” 

The court accordingly held that, while the bank had in reality taken 
usury, and that it should be penalized to the extent of taking 29 cents 
rom the amount coming to it, the severe penalty for violating the 
entire note for usury would not be imposed where such long contended 
custom could be shown to establish that the taking of the excess was 
not done corruptly and against the statute, but in pursuance of a long- 
settled practice which rendered the taking consistent with good in- 
tentions and a well-grounded supposition of obedience to the law. 
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Since the time when this decision was rendered the statutes in man 
States have legalized the 360 day basis of calculation of interest. | 
other States, where such statutes have not been enacted, it has bee: 
held that the calculation of interest upon this basis is sanctioned b: 
usage and is not a violation of the usury laws; while, in still oth: 
States, the question is yet an open one. 


Right of Stockholder to Vote. 


Editor Banking Law Journal : TOPEKA, KAN., May 5, 1906. 
DEAR SIR:—Kindly tell me through the JOURNAL whether the latest decisions 
give a stockholder the right to vote shares which he has purchased, though they hav: 
not been transferred on the books of the bank. I have been informed that a lat 
decision deprives him of this right. CASHIER. 


Answer.-—The general rule is that the right to vote follows the 
legal title to the shares and is an incident of that title. Where the 
question as to right to vote arises between holder and corporation, the 
general rule seems to be that the corporation is entitled to stand upon 
its register ; where it arises between two persons, each claiming the 
right to vote, prima facie the ownership is in the record holder, but 
the real ownership may be inquired into by the courts. Statutes, 
however, usually regulate the matter. The Kansas Corporation Statute 


provides : ‘‘ No person shall at any election be entitled to vote on any 
stock unless the same shall have been standing in the name of the 
person so claiming to vote upon the books of the corporation at least 
thirty days prior to such election ; but no shares shall be transferred 
until all previous assessments thereon have been fully paid.” Section 
1361, Gen. Stat. 1905. 


Section 25 of the Banking Law. 


Editor Banking Law Journal : BROOKLYN, N. Y., May 8, 1906. 


DEAR SIR:—What is the correct interpretation of Chapter 456, Section 25, of 


the Banking Laws of the State of New York? Is it not a little ambiguous? 


Answer.—Section 25 of the Banking Law providing restrictions 
upon banks and trust companies was amended by Chapter 456 of the 
laws of 1905. The section contains seven sub-divisions, and the 
amendment of 1905 consisted in certain changes made in sub-divisions 
rand 4. The full section 25, as amended, and a statement of the 
changes effected by the amendments of 1905 was published in the 
Journat for July 1905 at pages 541—543. The section is too lengthy 
in provision and extensive in scope for us to attempt an explanation 
of the meaning and interpretation of all its provisions in this limited 
space. If our correspondent will indicate what particular sub-divisions 
or portions of section 25 he considers ambiguous, we shall be pleased 
to discuss any criticisms so made in these columns. 
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NEW YORK NATIONAL EXCHANGE BANK BUILDING. 


ih N this page is presented 
~ a view of the home of 
the New York National Ex- 
change Bank located at West 
Broadway and Chambers St. 
which is known from one end 
of the country to the other as 
the * Bill of Lading’’ bank. 
The bank is in the heart of 
the wholesale produce dis- 
trict where the bulk of the 
perishable produce shipped 
to the city is received and 
distributed. The bank hasa 
special department for col- 
lecting bill-of-lading drafts, 
and employs special messen- 
gers to locate goods and pre- 
sent drafts with prumptness, 
thus avoiding delays which 
might otherwise result in loss 
to the shipper. This branch 
of its business has been de- 
veloped and perfected by its 
enterprising President, Mr. 
Lewis E. Pierson, who as- 
sumed the Cashiership in the 
year 1901 and was soon there- 
after elevated to the Presi- 
dency of the institution. 

The bank has adopted as a 
trademark a diamond-shaped 
emblem containing the com- 
mercial character “B-L” 
surrounded by the title of the 
bank, which appears on all 
its stationery, and is borne on 
the breeze at the top of its 
flagstaff as shown in the ac- 
companying illustration. 

Mr. Pierson is the Chair- 
man of the Special Commit- 
tee on Bills of Lading created 
by the American Bankers’ 
Association, and has been 
untiring in his efforts for the 


adoption of a measure which will safeguard the bill of lading as a documentary evi- 
dence of title and remove the opportunitics for frauds upon the banks which the use 


of the existing bill now afford. 
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THE NATIONAL BANK OF COMMERCE, OF ST. LOUIS, 


The city of St. Louis is one of the chief money centers of the United States, an 
with che industrial growth and development of the Central West and great Southw: 
this great financial capital has kept apace, steadily growing in commercial and fina: 
cial importance. 


J. C. VAN BLARCOM, 
President National Bank of Commerce, St. Louts. 


Located at the corner of Broadway and Olive Streets, owning one of the largest 
and finest bank buildings in the United States, the National Bank of Commerce, the 
leading bank in the city, is an important factor in the country’s development. This 
bank has made wonderful progress in the volume of business transacted during the 
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last ten years, and its success is in no small measure due to the wise generalship and 
rare financial ability of its executive staff. 

J. C. Van Blarcom, the President of the bank, has been connected with the insti- 
tution since 1870 when he entered its employ as accountant. In 1877 he was made 
Cashier, in 1898 Vice-President and in December, 1905, he was elected President to 


B. F. EDWARDS, 


Vice-President National Bank of Commerce, St. Louts. 


succeed the late William H. Thompson. It must be with keen gratification that Mr. 
Van Blarcom, from the chief executive chair which has come to him as a reward of 
his life’s work, looks over the history of the bank during the thirty-six years he has 
been connected with it, and views the record of constant progress to which he has in 
a great degree contributed. 

Benj. F. Edwards, Vice-President, has also grown up with the bank. He comes 
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from the well-known family of bankers of that name and has been a strong factor 
its success. He was elected Cashier in 1898 to succeed Mr. Van Blarcom, and 
1901 he was made Vice-President. 

John Nickerson, the second Vice-President, has also been many years with 
institution. 





j. 4. LEWIS, 


Cashier, National Bank of Commerce, St. Louts. 


J. A. Lewis, the Cashier, was formerly Cashier of the Continental National Bank, 
of St. Louis, and when the Commerce absorbed that institution he was made Cashier 
of the greater bank. He is a member of the Bill of Lading Committee of the Ameri- 
can Bankers’ Association, and his wide experience and great practical knowledge of 
the detail of interstate shipments has made his advice and judgment of great service 
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to the committee. He is well-known throughout the country as a careful and con- 
servative banker. 

The other officers of the bank are: C. L. Merrill, W. B. Cowen, F. W. Wrieden 
and G. N. Hitchcock, Assistant Cashiers. The capital and surplus of the bank is over 
$16,000,000 and deposits over $50,000 000. 


THE MERCANTILE TRUST COMPANY OF ST. LOUIS. 


In its official statement of April 6, 1906, the deposits of the Mercantile Trust 
Company, of St. Louis, were $17,077,827, surp!us and undivided profits $6,834,908 
and total resources $27,070,615. The capital is $3,000,000. 

The Mercantile is to-day one of the strongest and most progressive financial in- 
stitutions in this country. It is backed by a board of directors composed of some of 
the most prominent business men and bankers in St. Louis. They are: Lorenzo E. 
Anderson, Vice-President; James W. Bell, Manager Savings Department; Paul Brown, 
Resident Director American Tobacco Co.; James G. Butler, Capitalist; James Camp- 
bell, Banker; E. G. Cowdery, Vice-President and General Manager Laclede Gas 
Light Co.; L. D. Dozier, Director National Biscuit Co.; David Eiseman, Vice-Presi- 
dent Rice-Stix Dry Goods Co.; C. F. Gauss, President Gauss-Langenberg Hat Co. ; 
Henry Griesedieck, Jr , President National Brewery Co.; R. C. Kerens, Capitalist ; 
W. J. Kinsella, President Hanley & Kinsella Coffee and Spice Co.; C. H. McMillan, 
Secretary; William Maffitt, Treasurer; George D. Markham, W. H. Markham & Co., 
Insurance; Dan. C. Nugent, Vice-President B. Nugent & Bro. Dry Goods Co. ; Frank 
A. Ruf, President Antikamnia Chemical Co.; Harry Scullin, Scullin-Gallagher Iron 
and Steel Co.; Joseph Spiegelhalter, Physician; John S. Sullivan, President John S. 
Sullivan Saddle Tree Co.; Festus J. Wade, President; J. S. Walker, Secretary and 
Treasurer Ely & Walker Dry Goods Co. ; George W. Wilson, Vice-President, and J. B. 
Moberly, Assistant Secretary. 

Festus J. Wade, the President, although yet a young man, has had many years 
of practical experience in financial matters of the Southwest. He was one of the or- 
ganizers of the Mercantile, and the remarkable success of that company is due to his 
ibility as banker and financier. 

Mr. Wade did much to make the great Louisiana Purchase Exposition of 1904 
the greatest of all expositions the world ever knew, not only lending financial support 
but working incessantly for its success. 

He is one of the leading men in the Trust Company Section of the American 
Bankers’ Association having labored hard to make that section the success it is. 

Mr. Wade has a strong corps of able assistants, each one being fully capable in 
the position he occupies; they are: Paul Brown, First Vice-President (elected to suc- 
ceed the late Corwin H. Spencer), Mr. Brown being succeeded as a member of the execu- 
tive committee by W. J. Kinsella; Lorenzo E. Anderson, Vice-President ; George W. 
Wilson, Vice-President; William Maffitt, Treasurer; John H. Kruse, Assistant Treas- 
urer; Edward Buder, Assistant Treasurer; W. J. Duggan, Manager Credit Depart- 
ment; C. H. McMillan, Secretary; J. B. Moberly, Assistant Secretary; James W. 
Bell, Manager Savings Department; Jacob Klein, Counsel; Virgil M. Harris, Trust 
Officer; Geo. B. Cummings, Assistant Trust Officer; Theo. Bothmann, Auditor ; 
William Foley, Manager Bond Department; J. Hugh Powers, Assistant Manager 
Bond Department; George Schuckher, Manager Foreign Exchange Department ; 
Amedee V. Reyburn, H. P. Cooke, Managers Safe Deposit Department: Mrs. R. 
Graham Frost, Manager Woman’s Department. 

The Mercantile occupies and owns one of the handsomest exclusive bank buildings 
in the West. It is situated at the corner of Eighth and Locust Streets. 
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THE ORIENTAL BANK. 


Few, if any banks in New York or elsewhere in this country, can surpass the 
growth of the Oriental Bank, of New York, since the present management took charge. 
On April 10, 1903, but a trifle over three years ago, its headquarters were removed 
downtown from the old location on the Bowery. At that time R. W. Jones, Jr., was 
made President and George W. Adams, Cashier. Nelson G. Ayers, the former 
President, was made First Vice-President, and Ludwig Nissen, Erskine Hewitt and 
Charles J. Day were made additional Vice-Presidents, Mr. Day assisting in the 
management of the down-town office. R. B. Esterbrook was made Assistant Cashier 
On May 16, 1906, the bank reached its high-water mark in point of deposits, $12,444,- 
632, which is an increase since February 20th of $497,002, and an increase since April 
9, 1903, of approximately $10,000,000, or about 400 per cent. This reflects much 
credit upon the management of the young man from the West and his able assistants. 


THE WINDSOR TRUST COMPANY. 


The Windsor Trust Company, of New York, has issued a neat little booklet, giv- 
ing the New York State Trust Company Reserve Law which went into effect April 
28th. On page 2 of the booklet, are given the dates when that part of the law which 
relates to cash on hand takes effect. On pages 3 and 4 a digest of the different sec- 
tions of the law is shown, and on pages 5, 6. 7 and 8 the law in full is given. The 
balance of the 12 page booklet is devoted to the Windsor Trust Company. 

The Windsor is among the younger of the Trust Companies of New York but is 
among the strongest and most progressive of New York's financial institutions. 

Its board of directors is made up of some of the most prominent bankers, busi- 
ness men and financiers in this country. The company has a capital of $1,000,000 
and surplus and profits of over $700,000, 


THE NIGHT AND DAY BANK OF NEW YORK. 


The formal opening of the Night and Day Bank took place on May 2. This 
records a new departure in the banking business, and, judging from the interest 
manifested in it by the public, it will, no doubt, meet with much success. The open- 
ing was attended largely, and many deposits were made by the visitors. 

The promoters of the institution are all prominent men in financial and banking 
circles in New York, which assures its success. In fact the first two weeks of busi- 
ness far exceeded the expectations of its founders. 

It is located in the heart of the most fashionable district of the Metropolis, at the 
corner of 44th Street aud Fifth Avenue, in a building erected for the bank, within a 
few minutes walk of the leading hotels, theatres and the city’s finest stores. 

Ithas magnificently equipped safety deposit vaults, open, the same as the bank, 
twenty-four hours each day. The general equipment of the institution in every res- 
pect is equal to any modern bank in the city. 


THE NATIONAL BANK OF THE REPUBLIC OF CHICAGO. 


This splendid institution has hada remarkable growth. Ten years ago its de- 
posits were approximately $3,000,000. On May 1, 1906, they were something over 
$20,000,000, an increase of over $17,009,000, or about 570 per cent. inten years. These 
figures are more eloquent than words as to the success of the institution and the 
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-apacity of its managers. The policy of the National Bank of the Republic has 
ilways been conservative and at the same time progressive. We quote from the 
literature which the bank occasionally issues the following, which tersely expresses 
the underlying idea which has been the key-note of the bank’s success: ‘‘Considerate 
conservatism in banking is to care for many interests while capitalizing none.” The 





y 





es 
i W. T. FENTON, 
, Vice-President National Bank of the Republic, Chicago. 
faithful adherence to the policy thus expressed has contributed largely to the success 
of the institution. 
4 The officers of the National Bank of the Republic are not alone alert in safeguard- 


ng its own interests, but are keenly alive to the adoption of measures which further 
the interests of the banking community. Shortly after the Walsh failure, Mr. W. T. 
Fenton, Vice-President of the bank, introduced in the Chicago Clearing House a reso- 
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lution to provide for regular examinations of the banks using the Clearing House 
by a special examiner to be appointed by the Clearing House Committee. This reso- 
lution was adopted, and on May 11 the appointment of Mr. James B. McDougal, who 
was formerly a Special Examiner under the Comptroller of the Currency, as special 
auditor, was ratified. Mr. McDougal’s reports will be made to the Clearing Hous« 
Committee, and where they show bad loans or violations of the rules of safe banking, 
the committee will call upon the offending bank for correction of the irregularity. 

The official staff of the National Bank of the Republic is as follows: John A. 
Lynch, President; W. T. Fenton, Vice-President; R. M. McKinney, Cashier; R. L. 
Crampton, O. H. Swan and Thos. Jensen, Assistant Cashiers. 


SAMUEL LUDLOW, JR., PRESIDENT SECOND NATIONAL 
BANK OF JERSEY CITY. 


Samuel Ludlow, Jr., formerly Assistant Cashier of the National Shoe & Leather 
Bank, of New York, was recently elected President of the Second National Bank, of 
Jersey City. Although a young man, he is well-known in banking circles in New 
York and throughout the country. He entered the Fourth National, of New York, as 
messenger in 1889. He soon demonstrated his ability and talent to the officers of the 
Fourth, and was given the position of confidential clerk, which position he resigned to 
accept the assistant cashiership of the National Shoe & Leather. While holding that 
office, he did much to advance the interests of that institution. 

There is no doubt that, under Mr. Ludlow’s management, the Second National 
of Jersey City will take on new life and its business will soon show a material increase. 

The other officials of the bank are: Joseph E. Bernstein, Vice-President, and 
James G. Hasking, Cashier. 


SYSTEM IN BANKS. 


Bank officials have generally recognized the value of business system short cuts. 
When too busy to study their needs and devise a system to meet existing conditions 
they call upon the trained systematizer, who, after a careful study of the existing 
methods, will apply the principles of a modern system with the modification to meet 
the requirements of the particular business under consideration. In some instances the 
judgment of the accountant will compel the recommendation of bound book records; 
in others the use of loose leaf, in still others a combination of both. Many banks are 
now keeping duplicate ledgers, one set bound “Boston” ledgers, the other set loose leaf. 

This system certainly has its advantage, but only the trained accountant is com- 
petent to determine the adaptability of this or any other system to the needs of each 
individual institution. 

Some of the advertising that we read would convey the impression that the intro- 
duction of a loose leaf ledger would solve ali the accounting problems with which the 
bnsiness man is confronted, but he will find that his troubles have only commenced if 
the system is not properly devised and installed. 

The opinion of the systematizer who sells the supplies for any system and who is 
free to recommend what he considers best, is worth many times the cost of the supplies. 

The Safety Systems Company of New York have a large factory devoted exclu- 
sively to the manufacture of the supplies necessary for any system, whether it be bound 
books, loose leaf or cards. 


The manufacture of the supplies for a system requires an organization thoroughly 
familiar with every detail of this business, and capable of working up from a rough 
draft of a book the finished product, and at every operation give the order the intelli- 
gent attention so necessary in this business. 
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THE BURROUGHS ADDING MACHINE. 


The Burroughs Adding Machine Company, of Detroit, has issued a handsome 
ttle booklet, giving a record of contests by champion operators on the Burroughs 
Adding and Listing Machine. 

In each instance a portrait of the operator is given, together with the time and 
place where the record was made and contest held. 

The first is that of Mr. H. S. Bradley of the National Bank of Commerce, New 
York, in the contest at Madison Square Garden, New York, November 3, 1905. In 
this instance Mr. Bradley added and listed five hundred bank checks of varying 
1mounts on a Burroughs Adding and Listing Machine in the remarkable time of 9 
minutes and nine seconds, breaking all previous records, public or private. 

No. 2 is that of Mr. C. H. Stephenson, of the Des Moines Savings Bank, Des 
Moines, lowa, who added and listed 500 checks af varying amounts on a Burroughs 
ng minutes, 48 3-5ths seconds. This record was made February 21, 1906, at a con- 
test held under the auspices of Des Moines Chapter, American Institute of Bank Clerks. 

The next, No. 3, is that of Mr. Ralph A. Newell, of the First National Bank of 
San Francisco, who listed and added 150 checks of varying amounts on a Burroughs 


n 3 minutes and 15 seconds. This record was made January 25, 1906, in a contest 
ield under the auspices of San Francisco Chapter, American Institute of Bank Clerks. 
rhe next, No. 4, is Mr. M. P. Griffin, of the Industrial Trust Company, of Provi- 
lence, R. I., who listed and added 100 checks of varying amounts on a Burroughs 
n 2 minutes and 7 seconds, This record was made January 17, 1906 in a contest 
ld under the auspices of Providence Chapter, American Institute of Bank Clerks. 
The Burroughs Company offer to furnish gratis any Chapter of the A. I. B. C., 
vhich proposes to hold a contest, ten sets of checks of 100, 150, 200, 250 or 500 each, 
| properly filled and the figures guaranteed alike in each set. 
The Burroughs leads its competitors in every particular. It is the most success- 
ful adding machine ever placed on the market. 


CHANGES IN THE DFPARTMENT OF BUSINESS SYSTEMS 
OF THE ‘**‘BURROUGHS.” 


May 1, Mr. C. N. Smith, who has been connected with the Chicago organization 
1a special capacity, came to the Home Office to assist in the conduct of the Business 
Systems Department. Mr. Smith’s experience in the Auditing Department of the 
Standard Oil Company and as special representative for the Baker-Vawter Company 
of Chicago, the well-known Auditors, Accountants and Systematizers, and lately his 
experience as salesman for the Burroughs Adding Machine Company, fits him as a 
system man to assist the force in solving the various problems that may come before 
t, and his experience as a salesman will very materially benefit the character of the 
lvertising suggestions and methods he will offer. 


In connection with the above, it will interest the force to learn that arrangements 

ive been made with Mr. E. B. Looker to take a position as an assistant in the Systems 

Department with special reference to accounting methods. Mr. Looker was formerly 

ynnected with the Auditing Department of the Standard Oil Company and the Audit- 

ng Department of the United States Steel Corporation, and latterly he has been very 

successfully connected with N. A. Hawkins & Company, a well-known firm of public 
\ccountants, Systematizers and Auditors of Detroit. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending May 6, 1905, and May 5, 1906, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year 


t Deposits, Per ‘ 
1906. Inc. 





t. of 
Dec. 


Deposits, 

1905. 
$ 17,682,000} $ 14,838,000) .... 16. 
33,861,000} 28,403,000) .... (16. 


Loans, Loans, 

1905. 1906. __i 
Bank of N. Y., N. B. A.....)$ 18,750,000) $ 16,952,000 
Bank of the Manhattan Co.. | 27,779,000! 22,439,009 


BANKS. 





Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 


Merchants’ Exch. National.. 


Gallatin National 


Nat. Butchers & Drovers’.. 


Mechanics & Traders’ 
Greenwich 


American Exchange Nat... 
Nat Bank of Commerce.... 


Mercantile National 


People’s 


Nat. Bank of N. America... 


Hanover National 
Irving National 


Citizens’ Central National. . 


Metropolitan Bank 
Corn Exchange 
Oriental 


Importers & Traders’ Nat.. 


National Park 

East River National 
Fourth National 
Second National 
First National 


N. Y. National Exchange. . 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National.. 


Astor National 


Totals 


13,785,800 
22,131,000 
23,821,000 
4,247,000 
185,864,100 
24,285,100) 
6,155,500) 
9,100, 200) 
2,214,600 
5,048,000 
4,042,200} 
29,581,700 
146,603,900] 
22,653,800) 
3,556, 100} 
6,046,000} 
2,199,300) 
15,266,000 
48,677,300) 
7,170,000 
16,643,500) 
3,438,200} 
6,940,200 
7+741,700 
30,241,000 
8,480,900 
23,894,000 
68,398,000 
1,257,000 
19,505,600 
10,441,000 
99,240,000 
8,352,400 
3,350,000 
4,791,000 
3,932,800 
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209,500 
6,299,000 
4,639,000 


10,796,700 
18,610,00¢ 


22,417 dex2 


7+795,006 5 


167,111,900 
25,405,800 


5,035,700) 
8,308, 100)| 


2,630, 500 
6,173,000 


4,7 32,000 | 


28,330,400 
128,190,600 
21,234,900 
3,274,000 
5,820,800 
2,174,900 


15,399,100)| 


47,996,900 
7,770,000 
18,501,300 
3,653,200 
7+344,500 
9,235,000 
2,807,000 
9,544,300 
23,500,000 
68,669,000 
1,198,600 
16,995,000 
10,348,000 
88,518,100 
8,786,900 
3,619,000 
4,891,600 
3,972,600 
47,405,600 
10,334,700 
3,345,700 
3,272,700 
14,508,700 
7,723,500 


16,801,100 
25,278,000 
26,265,800) 
4,454,000 
194,330,300) 
23,387,300) 
0,997,000) 
7,146, 300) 
2,724,400) 
6,010,000} 
4,137,000) 
24,425,600 
131,101,400 
19,317,100} 
4,029,000 
6,227,800 
2,792,600) 
14,602,000 
59,247,600 
6,657,000 
20,814,900 
4,162,300) 
6,710,100 
10,614,400 
37,496,000 
9,702,700 
21,170,000 
78,549,000 
1,576,400 
22,057,000 
11,019,000 
93,465,000 
8,029,300 
3,850,000 
6,177,500 


8,392,800 
2,951,000 
11,137,800 
4,395,000 
17,217,000 
4,499,000 
9,722,900 
6,084,700 
7,644,800 


4,598,000} 





13,413,606 
18,121,000 
24,188,700 
8,344,000 
154,428,000 
25,114,800 
5-392, 100 
6,154,200 
2,849,200 
6,608,000 
5,257,000 
23,140,700 
103,001,200 
17,617,500 
3,803,900 
5,867,400 
2,733,200 
14,939.500 
55,534,500 
6,997,000 
18,257,900 
3,939,700 
6,884,900 
10,599,200 
49,753,000 
9,804, 300 
20,152,000 
76,696,000 
1,343,000 
18,581,000 
10,857,000 
73,397 ,000 
8,382,000 
3,956,000 
5,875,900 
3,850, 300 
53,389,900 
11,561,800 
4,408,700 
5.848, 100 
16,1 36,100 
8,146,100 
3,146,400 
10,178,800 
4,446,000 
18,089,000 
4,696,000 
8.734,100 
6,996, 100 
6,722,500 
4,767,000 


87.3 


0 


»& 
Pe) 


$1,092,121,900 $1,042,110,900) $1,143,897,900 $1,027,273,500 
! | 





t United States Deposits included, $35,971,700 





